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TRANSPARENCY AND TRUST: ENHANCING THE TRANSPARENCY OF UK COMPANY 

OWNERSHIP AND INCREASING TRUST IN UK BUSINESS 

Response submitted on 16 September 2013 by the Fraud Advisory Panel to the 

Department for Business, Innovation and Skills discussion paper ‘trust and 

transparency: enhancing the transparency of UK company ownership and increasing 

trust in UK business’ published in July 2013.  
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INTRODUCTION 

1. The Fraud Advisory Panel (the ‘Panel’) welcomes the opportunity to comment on the 

discussion paper ‘transparency and trust: enhancing the transparency of UK company 

ownership and increasing trust in business’, published by the Department for 

Business, Innovation and Skills (‘BIS’) on 15 July 2013, a copy of which is available 

from this link.  

WHO WE ARE 

2. The Fraud Advisory Panel is a registered charity and membership organisation which 

acts as the independent voice and leader of the anti-fraud community in the United 

Kingdom.  

3. Established in 1998 the Panel works to encourage a truly multi-disciplinary perspective 

on fraud. It has almost 300 corporate and individual members, drawn from the public, 

private and voluntary sectors and across a variety of professions.  

4. The Panel works to raise awareness of the immense damage fraud does to individual 

lives, the national economy and society at large and to encourage everyone, in every 

walk of life, to play their part in reducing it.  

5. This response has been prepared on behalf of the Fraud Advisory Panel by a special 

project group of interested members from the Fraud Investigation and Legal Process 

Working Group. The Fraud Investigation and Legal Process Working Group brings 

together individuals from the business community, law enforcement, and the legal and 

accountancy professions to consider issues relating to the investigation process, 

criminal and civil procedures, arbitration and mediation.  

6. Members of the special project group were Daren Allen, Salina Brindle, Louise Brittain, 

Jonathan Brown, Allison Clare, Ian Defty, Samantha Griffin, Stephen Hunt, Zimba 

Moore, Juan Carlos Venegas, and Rosalind Wright. It was chaired by Frances 

Coulson, a trustee director of the Fraud Advisory Panel and head of insolvency and 

litigation at Moon Beever Solicitors. 

https://www.gov.uk/government/consultations/company-ownership-transparency-and-trust-discussion-paper


Copyright © Fraud Advisory Panel 2013 
All rights reserved. 

3 

 

GENERAL POINTS 

7. In November 2012 the Fraud Advisory Panel published an occasional paper (following 

an experts’ roundtable) on ‘the abuse of company incorporation to commit fraud’, a 

copy of which is available from this link.  

8. We concluded that the existing UK company incorporation regime is ‘severely limited 

in its ability to discern the good from the bad’, prompting one leading commentator to 

describe it as being ‘a petri dish for incubating fraud’.  

9. When used for legitimate purposes the limited liability regime can be hugely beneficial 

to the UK economy, but when it is abused it can assist criminals to hide behind the veil 

of incorporation. The lack of independent verification of fundamental information about 

a company’s governance, its capital, and even its registered address, facilitates the 

commission of major economic crime on individuals and other businesses.  

10. Therefore the Fraud Advisory Panel welcomes the BIS discussion paper and its 

proposals to increase confidence and transparency in the regime and is pleased to see 

so many of its own recommendations reflected in the proposals. However we believe 

that they do not go far enough to protect legitimate businesses, investors and the 

general public and prevent rogue directors from setting up companies. 

11. Companies House performs an important gatekeeper function and should have a 

greater responsibility placed upon it to conduct basic due diligence on the information 

it receives and to make the disqualified directors register more prominently displayed 

and accessible on its website to help businesses do their own checks and balances. In 

addition there needs to be better regulation and enforcement of company formation 

agents and virtual offices. 

 

  

https://www.fraudadvisorypanel.org/publications.php?c_id=22
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RESPONSES TO SPECIFIC QUESTIONS 

Part A:  

Beneficial ownership and a central registry 

Q1: The proposed definition of beneficial ownership and its application in respect of 

information to be held by a central registry? 

12. The Fraud Advisory Panel believes that beneficial ownership should be defined as 

25% or more of the shareholding, either held individually or through agreement to act 

in concert. 

Q2: The types of company and legal entity that should be in scope of the registry? 

13. We believe that the types of company and legal entity that should be included within 

the scope of the registry are: 

 Private limited companies 

 Public limited companies  

 Companies limited by guarantees 

 Limited liability partnerships (‘LLPs’).  

Q3: Whether there should be exemptions for certain types of company? If so, which? 

14. No.  The Fraud Advisory Panel does not believe that there should be exemptions for 

any types of company. 

Q4: Extending Part 22 of the Companies Act 2006 to all companies as an aide to 

beneficial ownership identification by the company? 

15. Yes. We agree that Part 22 of the Companies Act 2006 should be extended to all 

companies, including private companies, to assist with the identification of beneficial 

ownership by the company. As a safeguard against fraud, we strongly support 
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transparency of beneficial ownership of companies.  

Q5: Placing a requirement on the company to identify the beneficial ownership of 

blocks of shares representing more than 25% of the voting rights or shares in the 

company; or which would give the beneficial owner equivalent control over the 

company in any other way? 

16. Yes, companies should be required to establish their beneficial ownership.   

Q6: Placing a requirement on beneficial owners to disclose their beneficial ownership 

of the company to the company? 

17. Yes. The Panel agrees that beneficial owners should be required to disclose their 

beneficial ownership of the company to the company. 

Q7: Whether there are additional or other requirements we could apply to ensure that 

information on all companies’ beneficial ownership is obtained? If so, what? 

18. We consider that identity documentation akin into that provided under the Money 

Laundering Regulations should be supplied by: 

 beneficial owners with sufficient holding in the company (which we have 

suggested should be 25%), and  

 directors upon incorporation and any change in the Board.   

19. We consider that this documentation should be produced to Companies House which 

should operate as a more active registry. We consider that the model set by HM Land 

Registry would be a useful example of a registry which takes a more efficient policing 

and adjudicative approach as a rule.  

Q8: Requiring the trustee(s) of express trusts to be disclosed as the beneficial owner 

of a company?  

20. Yes. The Panel agrees that the trustee(s) of express trusts should be disclosed as the 

beneficial owner of a company.  
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Q9: Whether it would be appropriate for the beneficiary or beneficiaries of the trust to 

be disclosed as the beneficial owner as well? Under what circumstances?  

21. Yes, provided they are not minors. The Fraud Advisory Panel also suggests that 

names and addresses could be withheld similarly to the provision under Section 243(5) 

Companies Act 2006 by special application. 

Q10: Extending the investigative powers in the Companies Act 1985 to specified law 

enforcement and tax authorities?  

22. Yes, provided this is not abused by authorities for trivial matters as has been 

complained of in terms of data access. 

Q11: Using the requirements that apply in respect of a company’s legal owners as the 

model for beneficial ownership information to be provided to the company and the 

registry?  

23. The Panel partially agrees with the proposed model, save that we do not consider that 

the identity documentation required to be provided is sufficient at present. See our 

response to Q7 at paragraphs 18 and 19.  

Q12: If not, what additional or other information we might require? How?  

24. See our response to Q7 at paragraphs 18 and 19. 

Q13: Whether there is a need to introduce additional or other measures to ensure the 

accuracy of the beneficial ownership information that is filed with Companies House 

and retained on the register?  

25. See our response to Q7 at paragraphs 18 and 19.  

26. We also consider that all UK registered companies should be required to have a UK 

bank account, or failing that, a registered UK agent, to ensure that additional Know 

Your Customer (‘KYC’) checks have been made somewhere along the line. 
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Q14: If so, what? To what extent would the benefits of these measures outweigh the 

costs and other impacts?  

27. As stated in our response to Q7 above, we consider that beneficial owners and 

directors should provide information similar to the KYC requirements under the Money 

Laundering Regulations. At a minimum this will be their identity documents and proof 

of address.  

28. All too often directors file numerous registrations changing a letter or more in their 

name, adding or omitting middle names, or changing slightly their dates of birth. This 

means that anyone checking with Companies House has no real information about the 

individual who may turn out to have buried a string of companies.  

29. It is considered that the benefits in this regard would far outweigh the costs and other 

impacts. It has been suggested that the requirement for directors and beneficial 

owners to supply identity information might be a drag on business and 

entrepreneurship, but in fact such documentation has to be produced widely in 

commercial dealings and we do not consider it onerous.  

Q15: Whether companies should be required to update beneficial ownership 

information at fixed intervals or as the information changes? 

30. Yes. We suggest that it should form part of the annual return and also be required 

within 28 days of any change. 

Q16: Whether beneficial owners should be required to disclose changes in beneficial 

ownership information proactively to the company?  

31. Yes. If we are to improve transparency and trust in the current regime we consider 

beneficial owners should be required to disclose such changes.  

Q17: The appropriate timeframes for notification of changes to the company or 

Companies House?  

32. We suggest that 28 days would be preferable. Fraudulent companies can move and 

change directors and owners very quickly and pinning down the actual perpetrators of 
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the fraud hidden behind the corporate veil can be difficult in those circumstances.  

Q18: The broad possible costs and benefits of a policy change to the annual return 

33. We consider that this policy change would have significant benefits in maintaining trust 

in the regime, making it more difficult for the corporate vehicle to be abused, and 

easier for fraudsters to be pinned down.  

34. We would suggest that wording could be added to the annual return and repeated on 

other documents warning directors not to act as nominees or face the consequences. 

This could improve abuse of the company directors’ disqualification penalties.  

Q19: Whether information in the registry should be made available publicly. Why? 

Why not? 

35. We consider that information on beneficial ownership of 25% or more of shareholding 

should be made available publicly (adopting a similar process to HM Land Registry), 

save that underlying documents (such as those pertaining to identity) should only be 

available on application showing good cause and appropriate locus to access the 

information (e.g. by a liquidator or other person with a substantial legitimate interest, 

such as an enforcement agency with a suitable gateway).  

Q20: If not, whether the information should be accessible to regulated entities? If not, 

why not? 

36. See our response to Q19 above. We do not consider that all information should be 

available publicly but should be available upon request, subject to suitable cause and 

locus. 

Q21: Whether a framework of exemptions should be put in place? If yes, which 

categories of beneficial owners might be included? How might this framework 

operate? 

37. We do not consider that any exemption is necessary if safeguards akin to Section 

243(5) protecting personal data can be put in place.  
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Q22: The broad possible costs and benefits of a policy change to the registers of 

members? 

38. We consider that this policy change would have significant benefits in maintaining trust 

in the regime, making it more difficult for the corporate vehicle to be abused and easier 

for fraudsters to be pinned down. We accept there will be some cost to making the 

Companies House register more proactive and interactive but believe that this is key to 

improving the regime and would result in significant benefits for UK plc.  

Q23: Whether beneficial ownership information held by the company should be made 

publicly available? How? 

39. Yes. We believe that information on beneficial ownership of 25% or more of 

shareholding held by the company should be made publicly available, save that 

underlying documents should only be available on application showing good cause 

and appropriate locus to access the information.  

Q24: Should any framework of exemptions in relation to information held by the 

registry also apply to information held by the company? 

40. Public and private companies information should remain private save to enforcement 

agencies on obtaining a suitable order or an insolvency appointment holder with 

appropriate locus/interest. However, nothing in this answer should affect the Secretary 

of State’s powers under Part XIV Companies Act 1985 to authorise investigators to 

obtain information. 

Q25: The costs and benefits of this policy change for companies, beneficial owners, 

regulated entities and other organisations.  

41. The Fraud Advisory Panel believes that there will be some administrative cost but this 

should not be too great. We consider that this policy will have significant benefits to 

enforcement authorities and insolvency practitioners investigating issues.  

Q26: In particular: 

 The link between the proposals and crime reduction  



Copyright © Fraud Advisory Panel 2013 
All rights reserved. 

10 

 

 The link between the proposals and the incentives to invest  

 The numbers of companies affected  

 The amount of time it would take to obtain, collate and report data on  beneficial 

ownership – for both simple and more complex ownership structures 

 Costs to the regulated entities  

 The changes which regulated entities might make to their actions  

 The number of beneficial owners  

 The degree of publicity and guidance required  

 Likely compliance  

 Potential unintended consequences  

 The varying impacts of the alternate options.  

42. The burden should be upon the company and those with holdings in the company.  

The duty should be upon the company to obtain the data of the beneficial owners and 

for the beneficial owners to supply it. We consider that the company should only have 

to supply details of beneficial owners with holdings of 25% or more either held 

individually or through agreement to act in concert. 

Bearer shares 

Q27: Prohibiting the issue of new bearer shares.   

43. The Panel considers that bearer shares should not be issued. This follows our view 

that the identity of beneficial owners should be known at all times, either by the 

company (if minor) or by the public (if 25% or more). 

Q28: Whether individuals should be given a set period of time to convert existing 



Copyright © Fraud Advisory Panel 2013 
All rights reserved. 

11 

 

bearer shares to ordinary registered shares? How long?   

44. The Fraud Advisory Panel agrees that individuals should be given a set period of time 

to convert existing bearer shares to ordinary registered shares. We suggest this should 

be 12 months.  

Q29: Whether there are additional or other measures we might take?   

45. The Panel does not suggest any other measures.  

Q30: The costs and benefits of this policy change.   

46. Again, we consider this adds to the transparency and thus confidence in the UK 

corporate entity. It will have significant benefits for law enforcement and anti-fraud 

agencies and investigations. 

Nominee directors  

Q31: Whether we should more widely communicate the application of directors’ 

statutory duties to all company directors and whether we should – alternatively or in 

addition – require nominee directors to disclose their nominee status and the name of 

the beneficial owner on whose behalf they have been appointed? Why? Why not? If 

yes, should that disclosure be made available on the public record?   

47. We believe there is a significant knowledge gap in respect of directors’ duties.  

48. Owners/directors of failed small companies that are subject to investigation by 

insolvency practitioners often say they have been advised to incorporate for tax 

reasons but are not told about their associated statutory duties.  

49. We believe HM Revenue & Customs (‘HMRC’) do (or at least did) send out leaflets 

explaining some of those duties but we do not consider this sufficient. As a minimum, 

we think that Companies House should send out simple and practical electronic 

information to directors on their roles, responsibilities and liabilities as part of the 

appointment process. In addition, we think that it would be relatively easy to enforce 

the viewing of an online training video which explains directors duties and requires the 
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viewer (who should be the director) to confirm that he/she has watched the video and 

understood it. It may be sensible to repeat this year on year.  

50. We do not believe nominee status absolves a director of liability for breach of duty and 

that shadow/de facto directors will also be liable. However corporate directors can use 

that structure to escape responsibility (as happened in the Paycheck case referred to 

in Q35 at paragraphs 57 and 58 below). We are aware of other cases where such a 

structure has made it impossible to pursue the individuals responsible for losses. We 

consider that the disclosure should be made available on the public record in 

accordance with the limitations we have expressed above.  

51. Nominee directors should only be permitted for dormant companies (for example, 

company formation agents). Proper directors should be required to be appointed 

immediately the company becomes active (or within one month). Our preference would 

be for this to occur immediately because huge revenue losses can occur extremely 

quickly in some fraud cases, such as carousel fraud.   

52. The Panel also considers there should be better regulation of company formation 

agents and enforcement of those rules which are currently in place which are based on 

the Money Laundering Regulations.  

Q32: Whether we should make it an offence for a director to legally divest themselves 

of the power to run the company. Why? Why not?   

53. Directors should retain powers to ensure the company is properly run, not least 

because if it becomes insolvent they must honour their primary duty to creditors.  

54. However, we are not sure that an offence is necessary. In fraudulent scenarios the de 

jure director is ostensibly responsible for managing the company and will be liable for 

breach of duty if he/she allows some other person to manage it badly, and shadow or 

de facto directors are culpable insofar as they are acting as such. Whilst it may be 

possible to create the offence suggested we are not confident that there will be the 

resource to enforce it. For example, we understand that director disqualifications have 

declined by half in the last decade.  
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Q33: Whether there are additional or other measures that we might take? 

55. It appears to us that the only circumstances in which the appointment of a nominee 

director will be legitimate is when used by a company formation agent to incorporate a 

company, in which case the company is inactive. Nominee directors should not be 

permitted in active companies.  

Q34: The costs and benefits of this policy change.  

56. Again, we consider this will reduce investigation costs and risk to those trading with 

such companies and so will have a positive impact on the economy.  

Corporate directors  

Q35: Whether we should prohibit UK companies from appointing corporate directors. 

Why? Why not? 

57. The Fraud Advisory Panel notes that corporate directorships are not permitted in many 

other countries.  

58. The existence of a corporate directorship structure can lead directors to absolve 

themselves of responsibilities under which they would normally be liable. For example, 

under the Insolvency Act 1986 see Paycheck Services 3 Ltd or Revenue and Customs 

Commissioners v Holland [2010] UKSC 51, referred to in paragraph 50 above.  

Q36: If yes, what transitional arrangements might be appropriate? 

59. We suggest a 12 month transitional period to appoint individuals as directors in place 

of corporate directors.  

Q37: Whether there are additional or other measures that we might take?  

60. The Panel does not suggest any other measures.  

Q38: The costs and benefits of this policy change. 

61. Please refer to our response to Q35 above, see paragraphs 57 and 58. 
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Part B:  

Clarifying the responsibilities of directors 

Q39: The merits of strengthening responsibilities of banking directors by amending 

the directors’ duties in the CA06 to create a primary duty to promote financial stability 

over the interests of shareholders. This should be considered in the context of the 

banking regulation reforms the Government has already committed to and the further 

economy-wide measures set out in the rest of the paper.  

62. The Fraud Advisory Panel has no comments to make in response to Q39 of the 

discussion paper.  

Allowing sectoral regulators to disqualify 

Q40: Whether, in certain circumstances, directors barred or prohibited from senior 

positions in key sectors should be considered for disqualification from acting as 

directors of any CA06 company?  

63. Yes, particularly those who have been barred in the financial services sector and the 

professions.  

Q41: Which sectoral regulators should have the ability to make an application to the 

Court for a disqualification order, or to accept a disqualification undertaking from a 

director?  

64. The Fraud Advisory Panel does not consider that regulators should have the ability to 

make an application to Court for disqualification or to accept a disqualification 

undertaking from a director. Regulators could be placed under a duty to refer 

appropriate cases to BIS for action and the findings of the regulator could form a 

rebuttable presumption of grounds for disqualification. 

65. We consider that the Insolvency Service should continue to be responsible for 

disqualification applications with the addition of an ability by the Court to disqualify 

directors at the conclusion of proceedings under the Insolvency Act 1986, Fraud Act 

2006 or Companies Acts 1948-2006 or for breach of duty under the common law. This 
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is presently available in actions for wrongful and fraudulent trading under Sections 213 

and 214 Insolvency Act 1986. 

Q42: The potential costs and benefits of this proposal.   

66. The regulators are diverse with different levels of financial ability/standing and with a 

level of inconsistency in their penalties. We consider that it would be more appropriate 

for the Insolvency Service to continue disqualification but that the Court’s power to 

disqualify on conclusion of a case as set out at Q41 above should be extended to 

maintain consistency. An additional cost-saving benefit would be derived from 

extending disqualifications. We note that disqualifications by the Insolvency Service 

have halved over ten years despite the fact that unfit director reports by insolvency 

practitioners have increased in the same period.  

Factors to be taken into account 

Q43: Whether Schedule 1 to the CDDA should be amended to provide that any breach 

of sectoral regulations is a matter of unfitness that may be taken into account by the 

Court in disqualification proceedings? 

67. Yes. We believe that following a material breach which has been the subject of 

disciplinary penalty, a sector regulator should be able to refer a director for 

disqualification from acting as a director. See our response to Q41 above, at 

paragraphs 64 and 65.   

Q44: Whether Schedule 1 to the CDDA should be amended to provide that ‘wider 

social impact’ is a matter to be taken into account by the courts in disqualification 

proceedings?  

68. The Fraud Advisory Panel does not believe that Schedule 1 to the CDDA should be 

amended to provide that ‘wider social impact’ is a matter to be taken into account by 

the courts in disqualification proceedings. We consider the courts already take this into 

account in the public interest and consider all the facts of the case in determining the 

outcome. The danger in further defining the groups is that the non-exhaustive list 

begins to look exhaustive and is less flexible to the facts.   



Copyright © Fraud Advisory Panel 2013 
All rights reserved. 

16 

 

Q45: How wider social impact should be defined and whether a materiality test should 

be applied? 

69. We believe that any definition of wider social impact should be in line with the public 

interest test and proportionality.  

Q46: Whether, where unfitness meriting disqualification has been found against a 

director of a company that dealt with high volume deposits or otherwise vulnerable 

creditors, two tariffs of disqualification should be handed down (or agreed by way of 

undertaking):  

 A tariff with respect to acting in the management of all companies; and  

 An increased tariff with respect to acting in the management of any company 

dealing with high volume deposits or otherwise vulnerable creditors (or a 

company engaged in a business similar to that in relation to which he had been 

disqualified).  

70. The Panel does not believe that two tariffs of disqualification should be handed down 

or agreed by way of undertaking. Directors can already apply for leave to act pursuant 

to Section 17 CDDA and the Court can impose conditions on which the Insolvency 

Service can make representations.  

Q47: Whether Schedule 1 to the CDDA should be amended to provide that failure to 

pay particular regard to the protection of deposits, pre-payments or otherwise 

vulnerable creditors once a company has become insolvent is a matter to be taken 

into account by the Court when deciding whether a director is unfit and should be 

disqualified (or by the Secretary of State in deciding whether to accept a 

disqualification undertaking)? 

71. No. We consider that failure to pay particular regard to the protection of deposits, pre-

payments or otherwise vulnerable creditors once a company has become insolvent is 

already taken into account by the Court as part of the factual matrix.  

Q48: What account the Court (and the Secretary of State when deciding whether to 

take action) should take of the track record of the director (including the number of 
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failures a director has been involved in) when deciding whether or not to disqualify an 

individual and for how long?  

72. We believe this is already taken into account insofar as relevant. Mere failure will not 

be sufficient but a number of failures leaving only, for example, Crown debt, may be 

relevant. However, the practice of the Insolvency Service in filing evidence has moved 

away from providing the helpful schedule of previous failures and reasons therefore 

which would aid the Court in considering these issues.  

Q49: Whether there should be a certain number of failures beyond which the 

presumption is that a director is unfit and should be disqualified. If so, what should 

that number be?  

73. Entrepreneurs often try several times before succeeding and this should not be 

discouraged. The remedy is to ensure: 

 education of directors about their duties, and  

 penalties and resources are available in disqualification and insolvency 

appointments to investigate and take action.  

74. Failures for similar reasons should be presented in the evidence in the instant 

disqualification application and be taken into account where relevant (eg, sequential 

failures leaving Crown debt, sequential public interest petitions).  

75. Despite the two-year limitation under Section 7(1)(2) of the CDDA, we consider that it 

would be helpful if the Secretary of State were allowed to provide to the Court factual 

information about all past failures on the part of the director or directors concerned.  

76. There is a significant ability to obtain redress through the Insolvency Act 1986. Each 

case may turn on its facts and we do not consider that entrepreneurs should be 

discouraged by an arbitrary number. 

Improving financial redress 

Q50: How frequently the possibility of bringing wrongful and fraudulent trading claims 
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arise, are pursued and what value the existing civil remedies for wrongful and 

fraudulent trading provide?  

77. We consider that these types of claims arise frequently and are pursued frequently, 

although not as often as might be possible because insolvency practitioners are 

unfunded. Actions for wrongful trading have become increasingly difficult in terms of 

tying down a specific date when the directors ought to have known the company could 

not survive. This is something that often becomes gradually clearer during the course 

of proceedings. Civil remedies may provide good redress if pursued. However 

because the company is often without funds it needs an insolvency practitioner to be 

appointed to investigate as investigations carried out by the Official Receiver are 

understandably limited. This requires 50% of creditors to appoint or the Official 

Receiver to make a rota appointment. HMRC are a creditor in many cases but often 

will not appoint, which is regrettable because it requires very little resource to make an 

appointment (ie, an email from HMRC to the Official Receiver). Other creditors are 

often smaller, ill-informed and do not participate. The Official Receiver could do more 

to push cases out to insolvency practitioners. 

Q51: Whether, if liquidators were able to sell or assign wrongful and fraudulent 

trading actions, more actions would be taken? If so, how many more?  

78. It is likely that more actions would be taken at least in the first instance. However, see 

our response below.  

Q52: To what extent creditors would benefit from this proposal?  

79. We think it is likely that creditors would not benefit from this proposal.  

80. Insolvency practitioners are under a duty to act in the best interests of creditors and 

already have funding options available (including insured loans and conditional fee 

agreements). The current exemption for insolvency from the Legal Aid and Sentencing 

Act is extremely helpful in pursuing these claims, funding them, and ensuring the 

availability of solicitors and (especially) counsel to act. It seems to us that the sale of 

such claims in the market would produce an inequality whereby the cream of cases 

would be taken by commercial investors who, at present, generally pay a very small 

up-front sum and take the majority of the recovery, leaving nothing for creditors. It 
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seems wholly better for insolvency practitioners to take the case on a No Win No Fee 

(no recovery no fee) basis pursuant to the current insolvency exemption and if the 

incumbent liquidator is not prepared to take such action that there be provision for the 

case to be given to a second insolvency practitioner who is prepared to pursue 

investigations and claims. This could be by way of the Insolvency Service Civil 

Recovery Rota (which was successfully piloted but then not progressed) or by vote of 

the creditors to appoint from a panel of liquidators who indicate that they are prepared 

to take such action.  

81. The Jackson reforms promoted a policy of deterring ambulance-chasing, yet this 

proposal could increase that activity in the sector. Unregulated purchasers of claims 

who are not officers of the Court (as insolvency practitioners and their lawyers are) 

may pursue with financial might unsuitable cases which directors could not defend, 

even if they had available defences which an insolvency practitioner would take into 

account in his role.  

Q53: What practical difficulties might prevent third parties pursuing claims and how 

these might be overcome?  

82. Third parties would need to retain the Liquidator because only he/she has the powers 

of investigation to determine if a case is viable. If third parties buy the claim they would 

probably preclude the Liquidator from using his investigative powers under the 

Insolvency Act as the intention to litigate may be assumed from the purchase.  

Q54: Whether safeguards would need to be introduced to prevent certain parties 

acquiring such a claim? If so, who should they apply to and what form they should 

take?  

83. Safeguards should be introduced to prevent any potential defendants from acquiring 

such a claim, so there should be no assignment to directors, their associates or 

debtors or associated companies. This could prove difficult to identify by the Liquidator 

or Official Receiver in the first instance (indeed they would have little incentive to do 

so) and they would have no power to pursue the question of the identity later on post 

assignment. Some directors (especially those who should most be pursued) may see a 

benefit in setting up associates to purchase claims for limited sums and then dropping 

them.  



Copyright © Fraud Advisory Panel 2013 
All rights reserved. 

20 

 

Q55: Whether this proposal would improve confidence in the insolvency regime?  

84.  We do not believe that this proposal would improve confidence in the insolvency 

regime for the following reasons: 

 An insolvency practitioner bringing such a case is an officer of the Court and has 

an overriding duty to all creditors. To make the claim a saleable commodity 

lessens this impact.  

 Whilst the market might be attractive to investors at present, particularly in a 

stagnant market, funds may shift to other, more attractive investments in due 

course, leaving current routes unavailable as insolvency practitioners are 

squeezed out of the market. See our response to Q54 above.  

 It may encourage ambulance-chasing of claims and unsuitable claims being 

brought. 

 Creditors would be unhappy if the recovery is applied to third party profit-making 

organisations rather than to their dividend.  

Q56: The benefits of giving courts the power to make compensatory awards against 

directors?  

85. We do not consider this is appropriate on disqualification. Disqualification is a punitive 

and deterrent regime; it is not a compensatory regime.  

86. In Proceeds of Crime cases compensation is not paid to victims unless they succeed 

on application, Monies recovered instead fund government departments. It is punitive 

in that sentencing increases if it is not paid.   

Q57: The potential costs and drawbacks of this proposal?  

87. We are not sure that the Insolvency Service has the forensic skills or the resource to 

provide the evidence required to ensure a fair compensatory award upon which the 

Court could rule.  

88. The making of a limited compensatory award could prejudice civil claims which should 
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properly be brought against directors for the benefit of the insolvent estate to 

compensate creditors. Appointment holders may not wish to risk their own funds to 

investigate in detail and pursue claims against directors who have a finite pot of money 

whilst they are under the shadow of a compensatory award.  

89. Furthermore, directors may defend more rigorously disqualification actions rather than 

agree undertakings (which currently happens in c79% of cases). This would stretch the 

Insolvency Service’s already limited resource further. We consider that what primarily 

deters wrongdoing is fear of being caught. Resources need to be applied to the 

Insolvency Service and Treasury Solicitor to bring more disqualification actions and 

prosecute more breaches of disqualification orders. 

Q58: Who should receive any monies recovered by action: should it be creditors 

generally or left to the Court to determine? 

90. It is the company which the directors have left with a deficit. Legislation already 

provides for the priority of payments in the insolvent estate. The insolvent estate 

should receive the funds which are already applied by statutory priority. This should be 

the case even if the funds are recovered by a disqualification compensatory order.   

Q59: Whether the IS (acting on behalf of the Secretary of State) should be able to 

request and agree a compensation award from a director when it accepts an 

undertaking from the director not to act in the management of a company for a certain 

number of years? 

91. No. We do not consider that this proposal is appropriate. It is unlikely that the 

Insolvency Service will have all of the information necessary to provide a basis upon 

which to agree appropriate compensation (see our reasons above). A further concern 

is that a director would see this as a solution for all his breaches where there may be 

wider claims available to creditors that could bring a better return and be brought by a 

insolvency practitioner. It also smacks of unfair pressure. There is a risk that this will 

be used as substitute funding for the Insolvency Service at the expense of creditors 

and the insolvency profession which already funds a high proportion of irrecoverable 

costs in making the UK insolvency regime work effectively.  
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Q60: Whether this proposal would improve confidence in the insolvency regime? 

92. No, for the reasons set out above.  

Time limit 

Q61: Whether the period within which disqualification proceedings in Section 6 of the 

CDDA must be instituted should be extended beyond two years?  

93. No. We consider that the Insolvency Service should be able to get a case together 

within two years if it is clear-cut. Other cases requiring longer, more detailed 

investigations, may be the subject of civil claims by the Liquidator with, we suggest, 

the ability for the Court to make a disqualification order at conclusion of the case if 

appropriate. Extending the ability of the Court to disqualify directors in claims by the 

company or the insolvency practitioner beyond those for wrongful trading and 

fraudulent trading would ensure that wider disqualification took place. The Insolvency 

Service can already apply for extensions in appropriate cases.  

Q62: If yes, should that period be five years, some other period, or no limit at all? 

94. Not applicable.  

Q63: How many directors are likely to be affected? 

95. Not applicable.  

Educating directors 

Q64: Whether, if some form of director education were to be introduced, it would 

increase trust in the enforcement regime? 

96. Yes. Better director education should help to reduce the risks of directors unwittingly 

falling into misconduct and corporate abuse through incompetence, negligence and/or 

ignorance and thus increase trust in the regime.   

Q65: What form the training should take and who should provide it? 
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97. At a minimum we recommend that all directors of new companies, and new directors 

of existing companies, receive simple and practical electronic information from 

Companies House on their roles, responsibilities and liabilities as part of the 

appointment process.  

98. Consideration should also be given to requiring directors to participate in some form of 

online (possibly visual) training/testing. Directors (perhaps as well as others who have 

the ability to file public documents such as accountants and tax agents) could have 

unique identifiers (like a national insurance number) to ensure that it is clear who is 

filing what, and who is taking the training. This would be extremely cost effective and 

should be a base level for all company directors.  It may be that for large companies 

(perhaps determined by turnover) a higher level of training should be implemented.  

99. Training would make it harder for directors to rely on ignorance arguments upon failure 

and could improve behaviour. Amongst smaller companies in particular, incorporation 

is often recommended for tax purposes and the director receives no corresponding 

advice on the responsibilities which attend incorporation.  

Q66: What would be the likely cost of such training? 

100. We believe that the benefits of any such training would outweigh the costs. Any costs 

are likely to be minimal.  

Q67: Whether successfully completing any such training should enable a reduced 

period of disqualification; or should be a pre-condition for any disqualified director 

wishing to seek leave of the Court to run a company whilst disqualified.  

101. Possibly, provided that this was more substantial training than the simple online 

training suggested as an entry level above.  

Q68: Whether there would be value in offering such training to all directors of failed 

companies – irrespective of whether they were disqualified – having regard to the fact 

that the director would need to cover the cost? 

102. We agree that there would be value in offering such training to all directors of failed 

companies, perhaps on a second failure, rather like the ‘hot reviews’ imposed on 
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auditors who have several unsatisfactory compliance visits.   

Overseas restrictions 

Q69: Whether regulations should be made using the powers in Part 40 of the CA06 to 

prevent persons who are subject to foreign restrictions (which fetter their freedoms to 

act in connection with the affairs of a company) being able to be directors or act in the 

management of companies in the UK?  

103. Yes.  

Q70: If yes, should the foreign restrictions be made to apply automatically in the UK, 

or should they require the Secretary of State to make an application to a court?  

104. We believe that this should be automatic with the person able to apply for leave (akin 

to a Section 17 CDDA application).  

Q71: If not, should a person subject to foreign restrictions be obliged to notify the 

Registrar of Companies if they act in the promotion, formation or management of a 

company in the UK?  

105. Yes.  

Q72: Whether the Secretary of State should have the power to bring disqualification 

proceedings against a person on the sole basis that that person has been convicted 

of a criminal offence overseas in connection with management of a company or 

business overseas?  

106. Yes. 
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