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1. INTRODUCTION 
 
1.1. The Fraud Advisory Panel (the “Panel”) is an independent body of volunteers 

drawn from the public and private sectors. The Panel’s role is to raise 

awareness of the immense human, social and economic damage that is 

caused by fraud and to help both the public and private sectors, and the public 

at large, to fight back. 

 

1.2. Members of the Panel include representatives from the law and accountancy 

professions, industry associations, financial institutions, government agencies, 

law enforcement, regulatory authorities and academia. The Panel works to 

encourage a truly multi-disciplinary perspective on fraud. 

 

1.3. The Panel is a registered charity which is funded by subscription, donation and 

sponsorship. 

 

1.4. The Fraud Advisory Panel welcomes the opportunity to respond to the Attorney 

General’s consultation paper on extending the powers of the Crown Court to 

prevent fraud and compensate victims.  

 

1.5. This response has been prepared on behalf of the Fraud Advisory Panel by 

Paul Smethurst a Partner at Carter Backer Winter.  

 
2. EXECUTIVE SUMMARY 
 
2.1. The Fraud Advisory Panel (“FAP”) supports the general principle that the 

powers of the Crown Court should be extended following conviction for a fraud 

offence. 

 

2.2. The FAP also supports the principle that the preventative powers available to 

the Crown Court during the investigation or prosecution of a fraud offence 

should be extended. 

 

2.3. However, the FAP’s view is that some of the proposals set out within the 

consultation paper aimed at developing the powers of the Crown Court are 
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controversial and may not be compatible with the Human Rights Act.  

Notwithstanding this, the Panel supports the general thrust of the consultation 

paper that parallel proceedings are to be avoided where possible and that the 

powers of the Crown Court should be extended to allow for the comprehensive 

and effective disposal of fraud cases.  This will facilitate plea bargaining and 

produce finality to proceedings which will be welcomed by defendants as well 

as by other stakeholders. 

 

2.4. Many of the additional powers set out, insofar as they relate to the period 

pending Trial and following acquittal, will almost certainly be susceptible to 

challenge under the European Convention on Human Rights. Existing pre-trial 

powers (such as freezing orders) are aimed at preserving the status quo, 

whereas the proposed additional powers would change the situation to a 

defendant’s detriment. 

 

2.5. The FAP proposes that, during the period pending determination of a fraud 

offence, the existing financial reporting order measure (presently only available 

to the Crown Court upon conviction) should be developed by the appointment 

of a Financial Supervisor (an independent role most likely best fulfilled by an 

accountant or insolvency practitioner) with the power to oversee all financial 

transactions and business arrangements entered into by a defendant or 

business entity during the predetermination period. 

 

2.6. The FAP notes that the implementation of any of the proposed additional 

powers upon the acquittal of a defendant may give rise to successful challenge 

on Human Rights grounds. These proposals broaden the scope of the original 

recommendation 47 proposed by the Fraud Review which was that ‘the range 

of non-custodial sentences available to the Crown Court following conviction 
for a fraud offence should be extended’ (our emphasis).  

 

3. THE CONSULTATION QUESTIONS 
 

3.1. The FAP’s response to the specific questions posed in the consultation 

document are as follows -  
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3.2. Question 1: Do consultees agree that the proposed preventative powers should 

be available pending determination of a criminal charge and in the event of an 

acquittal, as well as on conviction? 

 

3.3. The FAP supports the general principle of extending the preventative powers 

available to the Crown Court pending determination of a fraud related charge. 

 

3.4. However, it is likely that an order preventing a defendant from earning a living 

prior to Trial or upon acquittal will be challenged under the European 

Convention on Human Rights. 

 

3.5. The FAP proposes, as an alternative, that in the period pending determination 

of a criminal charge, the Crown Court should have the power to appoint a 

Financial Supervisor who would be empowered to oversee/monitor all financial 

transactions and business arrangements entered into by a defendant or 

business entity. 

 

3.6. The Financial Supervisor role would probably be best fulfilled by an accountant 

or insolvency practitioner. 

 

3.7. Fraud can take many forms and occur in any business sector.  Therefore, the 

power to appoint a Financial Supervisor should not be limited to any particular 

business sectors or entities. 

 

3.8. Question 2: Do consultees agree that the proposal for a power to bar an 

individual from professional practice targets the right sectors? 

 

3.9. As already noted, fraud can occur in any business sector.  The categories of 

professional practice identified in the consultation document are those whose 

licence to practise can only be terminated by a statutory regulator.  This class 

of statutory regulator might include insolvency practitioners (presently subject 

to oversight by the Insolvency Service of BERR) and auditors. If the 

Government proceeds with the introduction of a power to bar individuals from 

professional practice then it is our view that the Court’s power should not be 

limited to particular professions. 
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3.10. Question 3: Do consultees agree with the proposed scope of the power to bar 

individuals from professional practice? 

 

3.11. Question 4: Do consultees agree with the proposed process for exercising the 

power to bar individuals from professional practice? 

 

3.12. Until now, it was accepted practice that a Judge should be able to express his 

views about the conduct of an individual but it is not the Crown Court’s role to 

determine whether a person is fit to practise in a particular profession. 

 

3.13. This principle was set out quite clearly by Sir Thomas Bingham in Bolton v The 

Law Society [1994] 1 WLR 512 who stated that the Court should not: 

 

“substitute its own view on penalty for that of the professional Tribunal” 

 

and referred to In re a Solicitor [1956] 1 WLR 1312 where Lord Goddard CJ 

said that the Disciplinary Committee [of a profession] are the best possible 

people for weighing the seriousness of professional misconduct. 

 

3.14. The Panel understands the importance of action being taken promptly and 

decisively to prevent members of recognised professions continuing in practice, 

where such persons have been implicated in fraud whether or not they have 

been convicted. We agree that systems need to be improved to ensure that 

such action is taken consistently and promptly. However, the Panel was unable 

to reach a consensus over whether the Court should be given the additional 

powers to prevent or to place conditions on that person's licence to practise, or 

whether their additional powers should be limited to passing evidence to the 

professional body concerned and making recommendations that other 

measures, to strike off or to suspend a professional be considered by them.  

We do note that even if an individual is acquitted, the relevant disciplinary body 

may well take a harsher view of that individual’s conduct than the Court. 
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3.15. Question 5: Do consultees agree with the proposed scope of the power to wind 

up companies and partnerships? 

 

3.16. Question 6: Do consultees agree with the proposed process for exercising the 

power to wind up companies and partnerships? 

 

3.17. The FAP agrees with the proposed scope of the powers to wind up companies 

and partnerships where they have been used solely as a vehicle to perpetrate 

fraud.  We consider that the Crown Court should have unfettered powers to 

wind up a company that has been used solely for the purposes of fraud, but 

that where it is used for legitimate purposes, as well, the Court should be 

required to take action in a way that recognises all the legitimate interests – 

those of unimplicated owners, managers and employees, those of trade 

creditors, those of victims or those entitled to seek redress on a civil basis. 

Winding up may not be in the interests of any of these groups. There may be 

exceptional circumstances where a Court may wish to impose the “nuclear 

option” of winding-up a company which has been run for legitimate as well as 

for fraudulent purposes, but in such circumstances, we consider that the limits 

and conditions set on the power should be very carefully worded, in the 

interests of everyone concerned. We would also make the important point that 

the judges in the Crown Court exercising these powers will require an 

appropriate level of training in insolvency and other relevant matters. 

 

3.18. Many business entities that are used in fraud also operate legitimate business 

interests and have other assets.  It is proposed that in these circumstances the 

Court should consider what scope there is for preserving and subsequently 

selling the “good” business thereby giving partners/directors or managers not 

involved in the fraud an opportunity to continue in business and also providing 

as much protection as possible to creditors. 

 

3.19. The proceeds raised from any sale might be used to compensate the victims of 

the fraud. 

 

3.20. The FAP proposes that the Court should have the power to appoint an 

accountant or insolvency practitioner to try and effect the sale of a convicted 

fraudster’s business interests.  If a sale is not possible then the business 

should be wound up with the appointment of an insolvency practitioner. 
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3.21. The FAP does not recommend the pre-determination appointment of a 

provisional liquidator. 

 

3.22. As set out earlier, in the pre-determination phase of proceedings the FAP 

recommends that a Financial Supervisor is appointed to oversee the business 

dealings and transactions of a defendant thereby preserving value. 

 

3.23. Question 7: Do consultees agree with the proposed extension of the power to 

award compensation? 

 

3.24. The FAP agrees that the Crown Court should have the power to compensate 

victims where the amount of the loss is agreed by the defence or proved by 

evidence. However, since evidence at Trial tends to be directed to the 

defendant’s dishonesty rather than a precise calculation of the amounts lost by 

victims of the fraud, it may be necessary to hold a “compensation hearing” 

before any order for compensation is made.  

 

3.25. Question 8: Do consultees agree with the proposed scope of the powers for the 

enforcement of compensation orders? 

 

3.26. We believe that there is scope for using the existing powers of confiscation 

more effectively. 

 

3.27. Also, the appointment of an enforcement receiver appears simply to add 

another layer of professional fees that will reduce the amount of monies 

available to compensate victims. 
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