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1. INTRODUCTION 
 
1.1. The Fraud Advisory Panel (the “Panel”) is an independent body of volunteers drawn 

from the public and private sectors. The Panel’s role is to raise awareness of the 

immense human, social and economic damage that is caused by fraud and to help 

both the public and private sectors, and the public at large, to fight back. 

 

1.2. Members of the Panel include representatives from the law and accountancy 

professions, industry associations, financial institutions, government agencies, law 

enforcement, regulatory authorities and academia. The Panel works to encourage a 

truly multi-disciplinary perspective on fraud. 

 

1.3. The Panel is a registered charity which is funded by subscription, donation and 

sponsorship. 

 

1.4. The Fraud Advisory Panel welcomes the opportunity to give evidence to the House of 

Lords Select Committee on the European Union Sub-Committee F (Home Affairs) 

inquiry into money laundering and the financing of terrorism.  

 

1.5. This paper has been prepared on behalf of the Fraud Advisory Panel by a special 

project group lead by Monty Raphael (a Trustee Director of the Fraud Advisory Panel 

and Joint Head of Fraud and Regulatory at Peters and Peters) with contributions 

received from Daren Allen (DLA Piper UK LLP), and Brian Dilley, Mark Daws and 

Patricia Barrameda (KPMG LLP). 

 
2. COOPERATION WITH AND BETWEEN FINANCIAL INTELLIGENCE UNITS (FIUS) 
 
2.1. Question 1: How effective is cooperation among FIUs, and between FIUs and 

other authorities? What are the practical results of this cooperation? 

 

Cooperation among FIUs 

 

2.2. The Egmont Group is an international body of national FIUs that promotes international 

cooperation in anti-money laundering and counter terrorist financing.  FIUs operate 

under different guidelines but under certain provisions, Egmont Group member FIUs 

can exchange information with, provide other government administrative data and 
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public record information to, and share expertise and training with their foreign 

counterpart FIUs.1 

 

2.3. In the UK, according to the FATF 2007 report, the FIU had established data sharing 

arrangements with Egmont partners, and has signed Memoranda of Understanding 

(“MOUs”) with the following jurisdictions: Australia, Canada, Colombia, Israel, Japan, 

Korea, Panama, Poland, Russia, Thailand, United Arab Emirates, and the USA.2  The 

FIU facilitates the acquisition of overseas financial intelligence from foreign FIUs.3   It 

also responds to enquiries for financial intelligence from Egmont partners, with a 

turnaround time of around 11 days.4  The UK FIU has received positive feedback on 

the quality of the intelligence content of these disseminations, particularly from US law 

enforcement.5  

 

2.4. The UK FIU also subscribes to FIU Net, an electronic system involving 15 EU countries 

which allows the exchange of basic identifying information.6 This is used as a pre-

EGMONT check that may prompt a full, formal EGMONT request if the search results 

were a positive hit.  The UK FIU responds to international subject information requests, 

as well as using this system to send out requests for information.7 

 

2.5. The UK FIU is also involved in the European Suspicious Transaction Reporting Project, 

which has been established in order to promote the use of AWF SUSTRANS, the 

Europol analytical work file on money laundering in the EU.8 It supports the project 

working groups and is a member of the group which is responsible for producing a 

Statement of Intent.9 

 

2.6. In Switzerland, in the 2007 reporting year the MROS or the Swiss FIU received 368 

inquiries from FIUs in 55 countries, which it responded to within six working days.10  Of 

these, 96 inquiries were rejected as most of the inquiries either had no direct relation to 

Switzerland (so-called “fishing expeditions“), or had no relevance to a money 

laundering offence or a predicate offence to money laundering, or the financial 
                                                      
1 “The Egmont Group of Financial Intelligence Units (FIUs)”, About Egmont, www.egmontgroup.org/about_egmont.pdf. 
2 Third Mutual Evaluation Report Anti-Money Laundering and Combating the Financing of Terrorism, The United Kingdom of 
Great Britain and Northern Ireland, FATF-GAFI Financial Action Task Force,  29 June 2007, p. 275. 
3 The Suspicious Activity Reports Regime Annual Report 2007, p. 16. 
4 Ibid. 
5 Ibid. 
6 Third Mutual Evaluation Report Anti-Money Laundering and Combating the Financing of Terrorism, The United Kingdom of 
Great Britain and Northern Ireland, FATF-GAFI Financial Action Task Force,  29 June 2007, p. 275. 
7 Ibid. 
8 Ibid, p. 276. 
9 Ibid. 
10 “The Annual Report by the Money Laundering Reporting Office Switzerland MROS 2007, A Publication by the Federal Office 
of Police,” April 2008, p. 58-59. 
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information requested could only be provided by virtue of a request for mutual legal 

assistance but not through the FIU.11   

 

2.7. The Swiss FIU indicated that the processing of incoming SARs takes precedence over 

processing of incoming FIU inquiries, and the greater volume of incoming SARs led to 

a corresponding increase in workload.12 

 

2.8. In Germany, the FIU signed MoUs with the FIUs of Poland, and the Russian 

Federation, Canada.13  These MoUs were signed upon the request of the foreign co-

operation partners since they need a MoU for the information exchange due to their 

national laws. The national laws in Germany enable the German FIU to exchange 

intelligence with any foreign FIU without requiring a MoU to be signed by the German 

party.14 

 

2.9. In Germany, the FIU in 2007 exchanged information with 71 foreign FIUs on a total of 

744 case-specific facts.15 

 

2.10. In Spain, the FIU is able to provide rapid responses to external requests received from 

other FIUs (the delay in answering will depend upon the priority of the request and the 

conditions of access to the requested information.16 

 

2.11. In Greece, in 2007 the FATF assessment was that due to the lack of personnel and 

technical resources, there are serious doubts about the FIU’s capacity to provide the 

widest range of international cooperation to its counterparts in a rapid, constructive and 

effective manner.17  

 

Cooperation between FIUs and other authorities 

 

2.12. The UK FIU lists ones of its responsibilities as meeting the international obligations to 

the Egmont Group and other FIUs through the provision of financial intelligence upon 

request, both for UK law enforcement agencies and for international partners.18  

                                                      
11 Ibid, p. 58. 
12 Ibid, p. 59. 
13 2007 Annual Report of the Financial Intelligence Unit (FIU) Germany, Bundeskriminalamt, p. 42.. 
14 Ibid. 
15 Ibid, p. 40. 
16 Third Mutual Evaluation Report Anti-Money Laundering and Combating the Financing of Terrorism, Spain, FATF-GAFI 
Financial Action Task Force, 23 June 2006, p. 156. 
17 Third Mutual Evaluation Report Anti-Money Laundering and Combating the Financing of Terrorism, Greece, FATF-GAFI 
Financial Action Task Force, 29 June 2007, p. 13. 
18 http://www.soca.gov.uk/financialIntel/ukfiuStructure.html. 
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2.13. The UK FIU within SOCA facilitates regular dialogue between law enforcement end 

users and other stakeholders of the SARs regime to ensure that there is constructive 

communication and input into policy development and into developing and publicising 

best practice and guidance.  The UK FIU facilitates a quarterly dialogue meeting with 

representatives from UK law enforcement agencies in order to share knowledge 

(trends and typologies) and best practice; and to encourage joint-working across 

operational and organisational boundaries.   

 

2.14. The UK FIU has deployed mechanisms to ensure co-operation between domestic law 

enforcement, the reporting sectors, and other branches of SOCA.19 The UK FIU has a 

Dialogue Team whose core function is to liaise between the sectors outlined above 

through formal meetings, informal contact, and workshops, and to facilitate feedback 

and share best practice with the reporting sector in sector specific seminars.20 

 

2.15. The UK FIU also has a dedicated International Team whose core responsibility is to 

liaise with international partners through Egmont, FIU Net, FATF, and the FSRBs. Their 

primary function is to carry out checks of the ELMER database on behalf of foreign 

FIUs and request searches from foreign FIUs on behalf of UK Law Enforcement.21 

 

2.16. In Spain, the SEPBLAC or the Spanish FIU incorporated Guardia Civil and National 

Police units in its internal structure.22  Based on a review in 2006, the general 

perception was that each unit worked separately, without a full understanding of the 

efforts and the results.23  For example, the final outcome or usefulness of the individual 

reports was not communicated to the FIU once they were sent to the competent 

authorities. 24  Based on the same 2006 review, some of the authorities indicated that 

they found the reports from the FIU ineffective, but had not formally communicated 

these concerns with the other participants in the Spanish AML/CFT system.25   

 

2.17. In 2004, the FIU met with various groups to facilitate co-ordination among these 

agencies, and the 2006 review indicated there is still room for improvement to promote 

more effective co-operation.26  The Spanish FIU presented its working procedures and 

                                                      
19 Third Mutual Evaluation Report Anti-Money Laundering and Combating the Financing of Terrorism, The United Kingdom of 
Great Britain and Northern Ireland, FATF-GAFI Financial Action Task Force,  29 June 2007, p. 246. 
20 Ibid. 
21 Ibid. 
22 Third Mutual Evaluation Report Anti-Money Laundering and Combating the Financing of Terrorism, Spain, FATF-GAFI 
Financial Action Task Force, 23 June 2006, p. 144. 
23 Ibid. 
24 Ibid. 
25 Ibid. 
26 Ibid. 
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tools to the Ministry of Justice, Confederation of Spanish Savings Banks (CECA), the 

Spanish Banking Association (AEB), the tax authorities and the Directorate General of 

Insurance and Pension Funds (DGFSP).27  The FIU also entered into co-operation 

agreements with the Bank of Spain, the National Commission on the Stock Market 

(CNMV) and the DGFSP, with the intention of promoting co-operation in the prevention 

of money laundering procedures.28 

 

2.18. In Germany, the FIU in 2007 was in close contact with numerous agencies involved in 

the prevention and suppression of money laundering.29  The FIU provided support to 

national investigative authorities (police, customs, tax investigation offices etc.) in 

operational matters and in the form of presentations at special courses or at 

conferences in the field of financial and economic investigations.30  The FIU also 

conveyed the results of strategic analyses to the national investigative authorities. This 

was done both for specific cases and in the framework of working groups.31 

 

2.19. The German FIU received 653 enquiries from foreign FIUs, which linked to 113 

investigation cases conducted in Germany. 32  The types of crime or crime phenomena, 

revealed a concentration on fraud (47%), money laundering (21%) and drug offences 

(15%).33  91 requests for information were addressed to the German FIU by local 

investigative authorities for onward transmission to foreign FIUs.34  

 

Practical results of this cooperation 

 

2.20. Opening and maintaining a line of communication among the Egmont Group of FIUs 

benefits law enforcement efforts globally by providing another potential source of 

foreign financial intelligence that may be critical to a national investigation.35  

 

2.21. Among the benefits of this cooperation is the secure Internet system Egmont Secure 

Web (ESW), which allows for the members to communicate with one another via 

                                                      
27 Ibid. 
28 Ibid. 
29 2007 Annual Report of the Financial Intelligence Unit (FIU) Germany, Bundeskriminalamt, p. 35. 
30 Ibid. 
31 Ibid, p. 36. 
32 Ibid, p. 41. 
33 Ibid. 
34 Ibid. 
35 “Benefits of Egmont Group Membership,” 
http://www.egmontgroup.org/files/library_egmont_docs/egmont_membership_benefit.pdf. 
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secure e-mail, requesting and sharing case information as well as posting and 

assessing information on typologies, analytical tools and technological developments.36 

 

2.22. FIU.Net is a network for the secure exchange of information between the FIUs at EU 

level.  A review in 2007 indicated the FIU.Net, which was originally developed for the 

concerns of the administrative FIUs, was user-unfriendly in part.37 However, since then 

the FIU.Net has received financial support from the EU Commission and the member 

states, and the Dutch Ministry of Justice has spearheaded a project to improve the 

system.38 

 
2.23. Question 2: How does the private sector feed into this cooperation? To what 

extent is satisfactory feedback to the private sector required by international 

standards, and what happens in practice? 

 

The international standards 

 

2.24. Feedback is required by the international standards FATF Forty Recommendations and 

third EU Money Laundering Directive (or Directive 2005/60/EC). FATF 

Recommendation 25 indicates FIUs should “provide feedback which will assist financial 

institutions and designated non-financial businesses and professions in applying 

national measures to combat money laundering and terrorist financing, and in 

particular, in detecting and reporting suspicious transactions.”39   The legal requirement 

set out by the Directive 2005/60/EC compels the Member States to embed into national 

law that “Member States shall ensure that, wherever practicable, timely feedback on 

the effectiveness of and follow-up to reports of suspected money laundering or terrorist 

financing is provided.”40  

 

The European FIUs 

 

2.25. In response to the international requirements, FIUs have employed various methods to 

provide more frequent and meaningful feedback to the private sector, through formal 

and informal information channels. 

 

                                                      
36 http://www.fincen.gov/international/egmont/ 
37 2007 Annual Report of the Financial Intelligence Unit (FIU) Germany, Bundeskriminalamt, p. 43. 
38 Ibid, p. 43. 
39 The Forty Recommendations, Financial Action Task Force on Money Laundering, 20 June 2003. 
40 Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the prevention of the use of the 
financial system for the purpose of money laundering and terrorist financing, Article 35, paragraph 3. 
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2.26. In the UK, SOCA’s more formal, structured means include (1) SOCA meeting with a 

vetted group of representatives of the reporting sectors, of law enforcement and of key 

policy departments to discuss sensitive casework and reporting issues; (2) holding 

quarterly sector-specific seminars for MLROs and senior management to discuss 

improving the quality of reporting, how SARs are used to fight crime, and threats to 

individual sectors, (3) presentations to financial institutions through SOCA’s liaison 

team that provide detail relating to typologies and indicators, and (4) the information 

provided in the SOCA annual reports, website and newsletter which contains statistics, 

typologies, and other information.   

 

2.27. Regarding SAR feedback, SOCA provides what it calls the “right level of meaningful 

feedback” and considers feedback may not be appropriate to every individual SAR.41  

SOCA has made contact with certain SAR reporters if the SAR led to an enforcement 

action.  

 

2.28. The other European FIUs employ similar methods as that of the UK FIU.  In Spain, the 

FIU also publishes an annual report with statistics and typologies on their website.42  

The FIU acknowledges receipt of all SARs sent by the reporting parties, but financial 

institutions are generally not informed of the outcome.43 Guidelines with specific 

examples and indicators of risk activity have also been developed to allow each sector 

to have direct and actual feedback from Watchdog Commission members (regulators, 

supervisors, Police, SEPBLAC, etc.) on real cases and examples.44 

 

2.29. In Portugal, the FIU participates regularly in working groups with supervising 

authorities, as well as workshops and seminars with various entities.  The FIU regularly 

provides feedback to the designated entities about their SARs.45  In 2006, it was 

reported that the statistics that are maintained are not comprehensive in all areas, 

making a full assessment of the effectiveness of these regimes difficult.46 

 

                                                      
41 SOCA website, SAR Frequently Asked Questions, http://www.soca.gov.uk/financialIntel/faqs.html#default. 
42 http://www.sepblac.es/espanol/informes_y_publicaciones/informe_anual.htm. 
43 The Third Mutual Evaluation Report On Anti-Money Laundering and  Combating the Financing of Terrorism Spain, 23 June 
2006, p. 104. 
44 Ibid. 
45 Summary of the Third Mutual Evaluation Report Anti-Money Laundering and Combating the Financing of Terrorism Portugal, 
October 2006, p. 7. 
46 Portugal: Financial System Stability Assessment, including Reports on the Observance of Standards and Codes on the 
following topics: Banking Supervision, Securities Regulation, and Insurance Regulation, October 2006, p. 28. 
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2.30. In the Netherlands, the FIU also produces an annual report with details of numbers of 

SARs per reporting group, new developments in money laundering, and similar 

information.47  

 

2.31. In Switzerland, the FIU provides a yearly report with statistics, typologies, judicial 

decisions and updates on the Egmont Group.48  

 

Satisfaction levels 

 

2.32. We believe that there remains a desire in the private sector and financial entities for 

more communication and feedback from FIUs, particularly surrounding SARs.  Many 

recognise there is room for improvement in communication and the relationship 

between the private sector and the FIUs. Among other things, this lack of 

communication is perceived to have limited the effectiveness of the intelligence 

contained in the SARs, undermined stakeholder relationships, and prevented mutual 

support and understanding. 49   

 

2.33. Question 3: What is the extent of the feedback and input on terrorist financing 

issues from intelligence and security services?  
 

2.34. The UKFIU receives and analyses SARs related to terrorist financing, which have led 

to terrorist enquiries. The UKFIU communicates with a wide range of financial 

institutions and trade bodies on terrorist finance issues, through a number of fora, such 

as the vetted group, sector-specific seminars for MLROs, and others as outlined in 

Question 1 above.  The result of this has been increasingly useful SARs, as 

demonstrated by feedback from National Terrorist Financial Investigation Unit 

(“NTFIU”).50  Between a fifth and a third of SARs disseminated to the NTFIU either lead 

to a longer term investigation or add substantially to an existing investigation.51    

 

2.35. We have no further information relating to the feedback and input on terrorist financing 

issues from security services. 

 

2.36. Question 4: To what extent are alternative remittance systems appropriately 

covered by obligations of cooperation in this context? What will be the impact of 
                                                      
47 http://www.justitie.nl/onderwerpen/opsporing_en_handhaving/mot/index.aspx. 
48 http://www.fedpol.admin.ch/fedpol/en/home/themen/kriminalitaet/geldwaescherei.html. 
49 Landers, Stephen, “Review of the Suspicious Activity Reports Regime (The SARs Review),” March 2006, p. 1.. 
50 The Suspicious Activity Reports Regime Annual Report 2007, p. 16. 
51 SAR Frequently Asked Questions, SOCA website, http://www.soca.gov.uk/financialIntel/faqs.html. 
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the implementation by Member States of the relevant provisions of Directive 

2007/54/EC in this regard? 

 

2.37. The Payment Service Directive (Directive 2007/64/EC) (“PSD”) is unlikely to have a 

major impact on the anti-money laundering processes of regulated firms. There will be 

new conduct of business requirements relating to, amongst other things, the provision 

of pre-transaction and pre-contractual information to payment service users and the 

time by which payment transactions must be executed. Payment transactions must be 

accompanied with a unique identifier and there are provisions relating to refunds where 

transactions are not capable of execution. None of this should, however, affect 

regulated firms obligations to obtain information to satisfy customer due diligence 

requirements, either in terms of the nature of the evidence obtained or the point in time 

when it should be obtained. 

 

2.38. The PSD will have a very minor impact on the nature of firms caught by the money 

laundering regime. This is because Annex 1 of the Banking Coordination Directive has 

been amended to include (1) payment services providers and (2) persons issuing and 

administering means of payment (with effective from 1 November 2009). Persons 

conducting activities set out in Annex 1 of the Banking Coordination Directive fall within 

the scope of the money laundering regime. Many payment services providers/persons 

issuing and administering means of payment will already be subject to the money 

laundering regime, for example as money transmitters, credit institutions or financial 

institutions. The change in definition, however, may bring a limited number of new 

businesses within scope. The PSD covers operating a payment account, executing 

card payments, direct debits and standing orders, issuing payment instruments and 

acquiring payment transactions, and money remittance. 

 

3. EU INTERNAL ARCHITECTURE 
 
3.1. Question 5: To what extent is the EU internal architecture adequate to counter 

current and future challenges?  
 
3.2. Question 6: What are the respective roles of Europol and Eurojust in countering 

money laundering and terrorist financing? 
 

3.3. The Fraud Advisory Panel has no comments to make in respect of questions 5 and 6 of 

the call for evidence in respect of EU internal architecture. 
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4. INTERNATIONAL COOPERATION 
 
4.1. Question 7: What have been the results of the third round of mutual evaluations 

of EU Member States to date carried out by the FATF and MONEYVAL, with 

particular reference to the effectiveness of international cooperation (including 

as between FIUs)? 
 
4.2.  Question 8: To what extent has the formal framework for criminal justice 

cooperation in this area been effective? 
 
4.3. The Fraud Advisory Panel has no comments to make in respect of questions 7 and 8 of 

the call for evidence in respect of international cooperation. However the Panel does 

believe that more efforts should be made to explain to the regulated sector that the 

regime is an effective crime prevention measure as evidenced through case studies 

and/or statistical measurement. 
 

4.4. Question 9: To what extent are these systems used to enforce compliance with 

national tax obligations? 
 

4.5. Mutual Legal Assistance (MLA) in enforcing national tax obligations has traditionally 

been restricted by the so-called “fiscal offences exception” which permitted MLA 

requests to be refused in respect of fiscal offences i.e. offences against laws relating to 

taxation, customs duties, foreign exchange controls and other revenue matters.52  
 
4.6. The fiscal offences exception has however gradually been eroded, in part by 

instruments to combat money laundering and terrorist financing. For example, the UN 

Convention against Transnational Organised Crime provides that State Parties may not 

refuse a request for MLA on the sole ground that the offence is also considered to 

involve fiscal matters.53 

 

4.7. Notwithstanding the decision in India v Taylor54, that the UK will not enforce foreign 

revenue law, section 340(2)(b) of the POCA 2002 expressly extends the definition of 

money laundering to include dealings with the proceeds of criminal conduct committed 

                                                      
52 European Convention on Mutual Assistance in Criminal Matters 1959, Article 2(a). 
53 Article 18(22). 
54 Government of India, Ministry of Finance(Revenue Division) v Taylor [1955] AC 491, [1955] 1 ALL ER 292. 
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in foreign jurisdictions subject to a qualified double criminality proviso.55 In any event, 

violations of foreign tax law may involve separate criminal conduct such as false 

accounting, conspiracy to defraud and obtaining a pecuniary advantage by deception. 

The proceeds of these offences would similarly fall within the scope of the UK money 

laundering regime.  
 
4.8. The POCA 2002 further extends the range of MLA that the UK can provide in support 

of the investigation and prosecution of foreign tax offences to the ancillary orders 

freezing assets located in England & Wales, where there is reasonable cause to 

believe that the alleged offender or named defendant has benefited from criminal 

conduct (which, again, would include foreign tax evasion).56 
 

4.9. This passage does not include the ability of the UK to provide MLA in support of the 

combating of terrorist financing. 
 

5. EU-UN COOPERATION 
 
5.1. Question 10: What is the extent of EU-UN cooperation on financing of terrorism? 

What are the longer-term implications of the Kadi judgment? 
 
5.2. The Fraud Advisory Panel has no comments to make in respect of question 10 of the 

call for evidence in respect of EU – UN cooperation. 

 
6. MONITORING IMPLEMENTATION 
 
6.1. Question 11: What EU mechanisms exist for monitoring implementation of the 

relevant legislative measures, and what results in terms of formal compliance 

and effective implementation have so far emerged from the use of those 

measures? 
 

6.2. Formal Monitoring of the Implementation of the 3rd Directive:  The European 

Commission is responsible for the implementation of all EU law including the Third 

Money Laundering Directive. 

 

                                                      
55 Proceeds of Crime Act 2002 (Money Laundering: Exceptions to Overseas Conduct Defence) Order 2006, SI 2006/1070. 
56 Proceeds of Crime Act 2002 (External Requests and Orders) Order 2005, as amended. 
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6.3. The EC is defined as “a European Community institution with powers of legislative 

initiative, implementation, management and control. It is the guardian of the Treaties 

and the embodiment of the interests of the Community. The Commission shares the 

right to initiate proposals in justice and home affairs with Member States”.57 
 

6.4. Member States are responsible for the implementation of Community law within their 

own legal system. However, under Article 226 of the EC Treaty and Article 141 of the 

Euratom Treaty, the Commission of the European Communities is responsible for 

ensuring that Community law is correctly applied. Consequently, where a Member 

State fails to comply with Community law, the Commission has powers to try to bring 

the infringement to an end and, where necessary, may refer the case to the European 

Court of Justice.  
 

6.5. Under the non compliance procedure, started by the Commission, the first phase is 

called “Infringement proceedings”.  The purpose of these early proceedings is to 

enable the Member State to voluntarily conform to the requirements of the Treaty.  
 

6.6. The formal stages of the infringement procedure are as follows:  
 

(a) The first stage is a pre litigation procedure.  A letter of formal notice is sent to the 

member state in which the Commission requests that the Member State submit 

its observations on its failure to apply Community law and offers a time limit 

within which it must be received.  

 

(b) The purpose of this request is to set out the Commission’s position on the 

infringement of community law and to determine the subject matter of any action, 

requesting the Member State to comply within a given time limit. The reasoned 

opinion of the member state must give a coherent and detailed statement, based 

on the letter of formal notice, of the reasons that have led the EC to conclude that 

the Member State has failed to fulfil one or more of its obligations under the 

Treaties or secondary legislation.  

 

(c) The second stage is referral by the EC to the Court of Justice which opens the 

litigation procedure. 

 

                                                      
57 http://ec.europa.eu/justice_home/glossary. 
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(d) The Commission, in accordance with the established case-law of the Court of 

Justice, enjoys a discretionary power in deciding whether or not to commence 

infringement proceedings and to refer a case to the Court. The Court has also 

acknowledged the Commission's power to decide at its own discretion when to 

commence an action. 

 
6.7. The implementation of the Third Money Laundering Directive in the member states of 

the EU is also informally monitored by FATF and MONEYVAL. 

 

6.8. The Financial Action Task Force (FATF).  FATF is an inter-governmental body which 

monitors members' progress in implementing necessary measures, reviews money 

laundering and terrorist financing techniques and counter-measures, and promotes the 

adoption and implementation of appropriate measures globally.58  In performing these 

activities, the FATF collaborates with other international bodies involved in combating 

money laundering and the financing of terrorism.  While FATF does not monitor 

implementation of the relevant legislation measures as such it does measure 

implementation of its 40+9 recommendations which of course form the foundation of 

the third money laundering directive.  The European Commission is a member of 

FATF. The Commission has also negotiated on behalf of the EU in respect of the 

relevant money-laundering provisions of the United Nations Convention on 

Transnational Organised Crime. 

 

6.9. MONEYVAL’s aim is to evaluate and adopt reports on the performance of member 

states of the Council of Europe which are not members of the FATF in complying with 

the relevant international anti-money laundering and countering terrorist financing 

standards.59  Alongside, the performance of applicant states for membership of the 

Council of Europe which are not members of the FATF (provided certain requirements 

are met) and the performance of Israel.60 Where appropriate, MONEYVAL may make 

recommendations to the evaluated countries with a view to improving the efficiency of 

their anti-money laundering and countering terrorist financing measures and to 

furthering international co-operation. 

 

6.10. Formal Monitoring:  On 16 October 2008, the EU announced that the EC had decided 

to refer Belgium, Ireland, Spain and Sweden to the European Court of Justice over 

                                                      
58 http://www.fatf-gafi.org. 
59 http://www.coe.int/t/dghl/monitoring/moneyval/About/MONEYVAL_in_brief_en.asp. 
60 Ibid. 
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non-implementation of the Third Anti-Money Laundering Directive.61  This referral 

officially opened the litigation procedure.  The ECJ will decide what sanction to impose 

on the four countries.  The 25th Annual Report from the Commission on Monitoring 
the Implementation of EU Law summarised the Justice, freedom and security sector 

as follows:  “the acquis has been growing significantly. The main challenges lie in 

ensuring timely and correct implementation of much recently adopted legislation 

together with managing a high volume of correspondence, complaints and a growing 

infringements case-load.”62 

 

6.11. Informal Monitoring:  The FATF policy that deals with non compliant members aims at 

putting peer pressure on member governments to tighten their anti-money laundering 

systems. The policy first requires the country to deliver a progress report at plenary 

meetings. Further steps include a letter from by the FATF President or sending a high-

level mission to the non-complying member country. The FATF can also apply 

Recommendation 21, which will result in issuing a statement calling on financial 

institutions to give special attention to business relations and transactions with persons, 

companies and financial institutions domiciled in the non-complying country. The final 

measure is suspending the FATF membership of the country in question. 

 

6.12. Effectiveness of Implementation: Member states have two years to adopt and bring in 

appropriate measures to implement directives, the deadline to implement the Third 

Directive was 15 December 2007.  It is too early to say how effective the 

implementation of the Third Directive considering it has only been enshrined in national 

law for a little over one year.   

 

6.13. Question 12: What are the implications of those results for cooperation within 

the EU, and more broadly? 
 
6.14. Nearly all EU member states have now implemented or promised implementation of 

the Third Directive and, as stated above, those that have not successfully implemented 

have been referred to the European Court of Justice.  

 

6.15. Regulatory Arbitrage: Implementation of the second directive in the EU was, to say the 

least, uneven with countries i.e. France taking up to 5 years to locally implement the 

2001 directive.  The impact of such uneven rates of implementation are negative for 

                                                      
61 IP/08/1522. 
62 Brussels, COM(2008) 777/4. 
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both the countries that delay implementation (higher risks of money laundering; higher 

risk assessments of other countries; potential negative declarations by FATF) and 

countries that implement on time (higher compliance burdens imposed on firms doing 

business with non-compliant states leading to a competitive disadvantage). 

 

6.16. Question 13: Has consideration been given within the EU or by the FATF to 

whether the overall results derived from the present system justify the burdens 

placed on the private sector? 
 
6.17. Burdens under the Second Directive: As mentioned above in paragraph 6.13, the Third 

Directive has only been enshrined in national law for a little over a year; as a result, it is 

too early to say whether the burdens placed on the private sector are justified.   
 

6.18. KPMG compiled a survey of the impact of the Second Directive on private business in 

2004 which was reviewed and updated in 2007.63  The survey shows how significantly 

banks have responded to the challenge: in increased investment, senior management 

focus, and cooperation with governments, regulators and law enforcement.  Despite 

the good intent and strong commitment found in many banks, they are noted as 

continuing to struggle to design and implement effective AML strategy and they 

expressed the belief that much more needs to be done internationally to combat money 

laundering more effectively.  The following results were returned: 

 

(a) The survey shows continued support for global AML efforts by regulators, 

governments and law enforcement, with 93% of banks saying the burden of 

regulation is either acceptable or should be increased. However, a 51% majority of 

banks still believe that AML regulation could be focused more effectively, through 

clearer legislation, better feedback to the industry and a greater endorsement of a 

risk-based approach. 

 

(b) Banks reported that senior management were more engaged in AML issues than 

they had been in 2004, with the percentage of respondents reporting that their 

senior management and their board of directors take an active interest in AML 

increasing by 10 percentage points to 71%. 

 

(c) Average AML costs were reported by the banks to have increased by 58% over the 

last three years. This was more than the banks had expected when in 2004, at that 
                                                      
63 KPMG, Global Anti-Money Laundering Survey 2007. 
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time, banks predicted costs would only rise by 43% over the following three years. 

Despite the unexpectedly high increase in AML costs, the banks anticipated that 

growth would slow, with banks predicting an average increase of 34% in AML costs 

over the next three years. 

 

(d) With growth in the proportion of income derived from international business, banks 

have become more global in their approach to managing AML risk. Nearly 85% of 

internationally active banks reported that they had a global AML policy in place.  

 

(e) There was a greater regulatory focus on governance and the resulting increase in 

the accountability of senior management for AML appears to have increased the 

need for independent monitoring and testing of AML systems and controls.  

 

(f) Increased regulatory and industry focus has led more banks to seek to apply 

additional scrutiny to Politically Exposed Persons (PEP). In the original 2004 

survey, a surprisingly low number of banks performed enhanced due diligence on 

PEPs at account-opening (55%); in 2007, the figure increased to 81%. Moreover, 

significant numbers of banks have put in place specific procedures to identify and 

monitor PEPs on an ongoing basis (71% of all banks in the KPMG survey). 

However, with no universal definition of a PEP, there are likely to be substantial 

differences between individual banks’ interpretation of the requirements in practice. 

With greater sensitivity to the reputational consequences of dealing with PEPs, 

banks are likely to be under pressure to examine how robust their procedures for 

PEPs really are. This is even more relevant in markets where business and politics 

are closely intertwined.64 

 

(g) Most of the banks relied heavily on their own people to spot suspicious activity and 

with banking becoming more electronically based, many are investing in 

sophisticated IT monitoring systems. Transaction monitoring continues to be the 

single greatest area of AML expenditure for banks, and is expected to remain so 

over the next three years. 

 

(h) The proportion of banks training over 60% of their staff was shown to have grown 

by 9 percentage points since 2004, with face-to-face training, the most commonly 

used mechanism, and the method regarded as the single most effective. 

                                                      
64 KPMG, Global Anti-Money Laundering Survey 2007. 
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(i) Sanctions compliance was a major driver of AML costs between 2004 and 2007, 

ranked the third greatest area of AML expenditure after transaction monitoring and 

staff training. This reflects increased focus on counterterrorism, the long arm of the 

U.S. law, and growth in the number of lists that banks need to monitor against, as 

well as the tougher enforcement of sanctions requirements by regulators. 

 

6.19. In September 2005, a study was published by Matthew Fleming, Research Fellow at 

the UCL Jill Dando Institute of Crime Science.  It found that reports from the private 

sector that highlight possible money laundering were not being effectively utilised by 

law enforcement agencies.  “Members of the regulated sector—such as banks, building 

societies, lawyers and accountants—are required to file suspicious activity reports 

(SARs) when they have knowledge or suspicion of money laundering activity (or have 

reasonable grounds to know or suspect such activity). SARs are sent to the National 

Criminal Intelligence Service for processing, and are subsequently passed to law 

enforcement for action.  The number of reports received by NCIS has grown 

considerably in the last few years; 56,000 were received in 2002 and more than 

154,000 in 2004. But the extent to which SARs are actually used by law enforcement 

agencies and the value of SARs in helping to reduce crime has remained unclear.”65  

Since the time that this study was published, the UK FIU have been expending 

considerable resources on the improvement of their systems for the dissemination of 

SARs and promoting their use by law enforcement authorities. 

 

6.20. Burdens under the Third Directive: The Third Money Laundering Directive imposes 

certain burdens on the public as well as the private sector.  The types of burdens 

experienced by the private sector would be the financial, human resources and time 

requirements involved in moving to the new risk based system and then ongoing 

operation.  The idea of a risk-based approach was introduced with the intention of 

reducing over-regulation in the instances of low risk whilst maintaining heavy regulation 

for high risk clients.  Therefore, in terms of the operation of the system, the private 

sector will enjoy a decreased burden in low risk instances alongside an increased 

burden in high risk instances. 

 

6.21. By way of example, the transition to a risk-based system in terms of the allocation of 

monies and humans resources (such as a money Laundering Reporting Officer, 

external consultants and expert advice on potential liabilities) and the resources and 

                                                      
65 http://www.ucl.ac.uk/media/library/laundering. 
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expertise required, once the system is operating, to gather and interpret information 

necessary to analyse the risk posed by a new or existing client.66   

 

6.22. The Directive sets out three levels of due diligence that must be followed.   

 

(a) Article 11 relates to simplified due diligence which may only be used where 

there is low risk posed by the client.  Basic identification procedures are carried 

out.   

(b) Article 8 relates to normal due diligence.  An organisation is required to identify 

the client and beneficial owner of the transaction, the nature and purpose of the 

transaction, the client’s objectives and ongoing monitoring of the relationship.   

(c) Finally, Article 13 relates to enhanced due diligence which must be applied to 

all clients which pose a high risk.  

 

6.23. Although, on the face of it, it appears that the Directive has simplified the obligations 

imposed on the private sector by introducing three levels of CDD and a risk-based 

approach, there is still the burden of risk based analysis to establish which category 

each client falls under. 

 

6.24. The Directive also imposes hidden burdens such as reliance on an institution with 

equivalent regulatory procedures.  Although it appears that this is reducing an 

institution’s burden by allowing it to ‘pass the buck’, it actually fails to be effective 

because the principal party remains criminally liable for any omissions committed by 

the institution relied upon.  There is also an argument that the notion of ‘equivalence’ is 

meaningless because no country is fully compliant with the FATF Recommendations 

and international standards, therefore, they will be placed in a high risk category and 

one that would require normal, or even, enhanced due diligence.67   

 

6.25. In addition, the private sector has expressed concerns relating to the lack of publicly 

available data68 when carrying out necessary due diligence. 
 

6.26. The FATF and EU have not provided any obvious consideration of the burdens on the 

private sector.  However, it has been noted that a review of the implementation of the 

Recommendations will be conducted by FATF and the UK government has committed 

to reviewing the implementation of the Directive (See Paragraph 6.32 below). 
                                                      
66 Report: Supporting Solicitors with AML Compliance”, LNB News 23/01/2009 38. 
67 David McCluskey, “Getting out of Europe – the “Equivalence” Question”, Mondaq, 28/08/2008. 
68 Report: Supporting Solicitors with AML Compliance”, LNB News 23/01/2009 38. 
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6.27. Question 14: Are there plans to review the existing EU legislation or international 

standards in a manner which would be more sensitive to the position of the 

private sector? 
 

6.28. EU Legislation: There has been no indication that the Directive will be reviewed 

although the implementation of the directive is being both formally and informally 

monitored (see answer to question 11 above). 

 

6.29. International Standards: FATF standards are enforced through a system of mutual 

evaluations to identify weaknesses in a State’s regulatory framework.  The evaluations 

bring to the surface concerns relating to the interpretation and application of certain 

elements of the Recommendations.  FATF is currently completing the last third of their 

third round of evaluations which are due to conclude in 2011.   

 

6.30. In December 2008, in his keynote address to the Council of Europe Committee of 

Experts on the Evaluation of MONEYVAL, Antonio Gustavo Rodrigues said that 

various delegations had raised concerned about the provisions of the 40+9 

recommendations.  He said that the FATF had, therefore, proposed a mechanism 

whereby countries could express their concerns in a coordinated way which would, in 

turn, allow the FATF to decide the issues that need to be addressed.  The FATF’s aim 

in this would be to fine tune the standards rather than provide for a wholesale revision 

of the Recommendations.69 

 

6.31. The UK Government has committed itself to a review of the Money Laundering 

Regulations 2007.  The review will focus on the effect that the implementation has had 

and whether policy objectives are being executed efficiently.  Furthermore, the report 

will investigate whether any simplifications can be made with regard to the monitoring 

regime in order to minimise the policy and administrative compliance burdens.  The 

review is due to be completed by December 2009.  

 

7. COMPLIANCE AND EQUIVALENCE 
 
7.1. Question 15: What are the powers and procedures with respect to those third 

countries which fail properly to implement international standards in these 

areas? Are these adequate? 
                                                      
69 http://www.fatf-gafi.org/document/56/0,3343,en_32250379_32235720_41849720_1_1_1_1,00.html. 
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7.2. Despite the global efforts to establish standards with which all countries agree to 

comply with, certain countries are considered vulnerable and lack the appropriate 

measures to be considered equivalent to such countries as have implemented the 

standards to a satisfactory level.70   
 
7.3. The countries that are implementing these standards have an assessor body in relation 

to anti-money laundering (AML) and counter terrorist financing (CTF).  The main 

objective of such bodies is to achieve the effective implementation of, and compliance 

with, the FATF recommendations.71 
 
7.4. Examples of such organisations include but are not limited to APG (Asia / Pacific 

Group on Money Laundering), CFATF (Caribbean Financial Task Force), EAG 

(Eurasian), ESAAMLG (Eastern and South African), GIAMBA (Africa), GAFISUD 

(South America), International Monetary Fund, MENAFATF(Middle East and North 

Africa), MONEYVAL, OGBS (Offshore Group of Banking Supervisors), World Bank. 
 

7.5. The key roles of such organisations are: 

 
(a) To assess their member’s compliance with the global AML / CTF standards 

through an evaluation programme; 

(b) To coordinate technical assistance and training in order to improve compliance; 

(c) To participate in and cooperate with the international anti-money laundering 

network; 

(d) To conduct research and analysis into money laundering and terrorist financing 

trends and methods 

(e) To contribute to the global policy development of anti-money laundering and 

counter terrorism financing standards. 

 

7.6. As established above assessor bodies do not generally have any powers by which they 

can enforce the compliance of AML/CTF by a member.  They do, however, have a 

procedure in place for evaluating a member’s compliance (see paragraph 6.8 above).   

 

7.7. There is a distinction to be made between those countries with an assessor body and 

those without.  Those without an assessor body are known as Third Countries. 

                                                      
70 For an explanation of ‘equivalence’ in the context of AML / CTF please see question 16 and 17 below. 
71 http://www.fatf-gafi.org/dataoecd/23/28/41594298.pdf. 
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7.8. Countries that are not party to an assessor body or the FATF have no powers or 

procedures imposed on them in terms of AML/CTF compliance.  However, as 

supported by FATF, where a country chooses not to engage with the FATF 

recommendations and standards, the FATF would take firm action. In the past, FATF 

has made public its concerns about certain countries which have allowed others to alert 

their financial institutions to take into account the increased risk.  The effectiveness of 

this procedure is based on the ‘peer pressure’ aspect of FATF, the other countries will 

put pressure on the country that has failed to react to the AML/CTF measures which 

will intrinsically relate to the vulnerable country’s international relations.  The country 

will be further effected by the impact on it’s financial institutions of being considered a 

‘high risk’ country to do business with compared to the countries that have complied 

and are considered low risk.  The effectiveness of the assessor bodies is their role in 

placing non compliant countries at a competitive disadvantage by publicising certain 

countries non compliance amongst the compliant countries. 
 

7.9. Question 16: Does the 2005 Directive adequately encourage non-EU States which 

have introduced equivalent systems to counter money laundering and the 

financing of terrorism? 
 

7.10. By Article 14 of the Directive member states may permit institutions in persons to rely 

on third parties to meet the requirements of Article 8.1 A-C – in essence customer due 

diligence and the elements of CDD being identifying the customer and verifying his 

identity, identifying a beneficial owner and obtaining information on the purposes and 

intended nature of the business relationship. 

 

7.11. Such third parties are defined in Article 16 as broadly, institutions and persons in:  

(a) a Third Country subject to mandatory professional registration recognised by law 

(b) who apply CDD and record keeping requirements “as laid down or equivalent to 

those laid down in this directive” and their compliance with the directive is 

supervised or they are situated in a Third Country which imposes equivalent 

requirements to those laid down in a directive.   

 

7.12. By Article 11, simplified due diligence (in essence a lifting of the CDD requirement) 

applies where the customer is situated in a Third Country which imposes requirements 

“equivalent to those laid down in this directive”.   
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7.13. In both of the above respect, the directive provides that member states shall inform 

each other as to who is considered to have met the condition of equivalence. 

 

7.14. The directive contains no definition of equivalence and it is plain that who is equivalent 

is defined by agreement amongst member states rather than by satisfaction of 

particular criteria.  This in itself is potentially discouraging to third party member states 

who may feel that they satisfy the equivalence criteria but for one or another reason 

have not been included on the recognised list.  For more on this see the next question. 

 

7.15. Question 17: How does the system for determining equivalence operate in 

practice? 
 

7.16. A representative committee at EU Commission level met during 2007 and 2008 to 

agree a list of “equivalent countries”.  On 12 May 2008 HM Treasury released a 

“statement on equivalence” stating the agreement of that committee on the list of 

equivalent Third Countries.  The list was described as a “voluntary, non binding 

measure that nevertheless represents the common understanding of member states.”  

It is not known whether there are currently any plans to revisit this list.  Countries not 

included on the list or provisionally included (the UK Crown Dependencies “may” be 

considered as equivalent by member states) may therefore feel aggrieved at not being 

given full equivalent status with no apparent road map for allowing them to achieve it. 
 

7.17. Of further concern is the effect (or lack of) that equivalent status has on member firms 

dealing with customers from equivalent countries.  The Statement on Equivalence 

makes clear that the list “does not override the need for them to continue to operate 

risk based procedures when dealing with customers based in an equivalent 

jurisdiction”.  Industry guidance from the JMLSG has been careful to emphasise that 

the exemption is based purely on the existence of relevant legislation.  What this 

means in practice is that the risk profile of a customer from an equivalent territory is not 

of itself affected by the fact that its territory is equivalent.  Because equivalence, per se, 

has no effect on the risk weighting of a country, it is at best simply another factor in the 

risk assessment of a customer and, at worst, meaningless. 
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