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EXECUTIVE SUMMARY 
 

1. The Legislative Review Working Group of the Fraud Advisory Panel (FAP)1 supports 

the introduction of a stronger legal framework for plea negotiation in fraud cases. 

 

2. The FAP believes it is impossible to implement an effective system for plea negotiation 

in isolation from other changes which will need to be made in the investigation and 

prosecution of fraud cases. An adequate statutory structure needs to be put in place to 

facilitate these changes. 

 

3. The proposals put forward by the Attorney-General do not contain such a structure.  

 

4. Due to constraints in the existing law, any attempt to introduce an effective system for 

plea negotiation in fraud cases will fail if legislative changes are not made. 

 

5. In particular, legislative changes are required to ensure that the efficacy of the 

proposed plea negotiation measure is not rendered unworkable and futile by their 

incompatibility with the primary legislation which presently governs –  

 

(i) Disclosure of unused material (Criminal Procedure and Investigations Act 1996, 

“CPIA”);  

 

(ii) Confiscation of criminal assets in the Crown Court (Proceeds of Crime Act 2002, 

“POCA”). 

 

6. The FAP believes that primary legislation is required to enable the necessary changes 

to be made. It would be wrong in principle to make substantial changes to the criminal 

justice system in the absence of parliamentary consideration.  

 

7. The Panel notes that there is no definition of fraud and there is uncertainty as to what 

type of case the plea negotiation framework will apply. Will the framework apply to 

“serious fraud” cases only, or other fraud cases? Will the application of the framework 

be determined by the nature of the offence likely to be charged and / or the amount of 

money involved?   

                                                 
1 Jonathan Fisher QC (chairman). Contributions were received from, amongst others, Felicity Banks, Kate 

Beddington-Brown, Chris Dickson, Clive Haslock, Tim Harvey, Richard Jory, Trudy Prescott, Andrew Price, 
Jane Smith and David Winch.  
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8. Furthermore, the Panel believes that it is important for Government to consider whether 

there are circumstances in which the plea negotiation framework would not be offered 

to a suspect.  The Consultation Paper does not address whether circumstances might 

arise where the public interest will be better served by the commencement of criminal 

proceedings which reflect the totality of the criminality involved.  

 

GENERAL APPROACH 
 

9. The FAP supports the introduction of a stronger legal framework for plea negotiation in 

fraud cases. 

 

10. In May 2006 a Special Project Group (SPG) set up by the FAP published a paper 

entitled Tackling the Crisis in the Investigation and Prosecution of Serious Fraud2 which 

set out recommendations on improving the focus of criminal investigations and 

prosecutions in fraud cases.  

 

11. Paragraphs 100 to 104 of the paper considered the issue of pre-charge negotiation. 

The SPG indicated its view that there was much to commend a procedure for pre-

charge bargaining along the lines of the process in the USA. The SPG considered that 

a legal framework needed to be established in England and Wales which would enable 

the plea negotiation process to be conducted in an efficacious manner.   

 

12. The SPG noted that for pre-charge plea negotiation to be efficacious, the legal 

framework needed to address two important issues.  

 

13. First, it is essential for clear provision to be made for defence legal costs to be covered, 

albeit arising at a very early stage in the investigation and, by definition, pre-charge. 

The framework must make provision for defence legal advice to be available at the 

highest level, given the importance of the outcome of pre-charge negotiation for the 

person concerned.  

 

14. Secondly, it is essential for the legal framework to establish a conduit by which a 

proposed pre-charge bargain can be brought, by the prosecutor and the offender, 

before the sentencing court so that a clear and binding indication of sentence can be 

                                                 
2 http://www.fraudadvisorypanel.org/newsite/PDFs/other/Bring%20to%20Book%20(Final)%20May06.pdf
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given before a suspect enters into a pre-charge plea bargain; it is probable that only a 

significant reduction in sentence would act as a sufficient incentive in such cases.  

 

15. The FAP welcomes the Consultation Paper’s recognition that the first of these 

requirements needs to be satisfied. As regards the second requirement, the FAP urges 

the Government to reconsider the need for a prosecuting authority and a suspect to be 

able to approach a judge for a sentencing indication at the pre-charge stage.  

 

16. Since the Consultation Paper was prepared, the FAP notes that the Final Report by 

Jessica de Grazia, Review of the Serious Fraud Office3, has been published. In the 

report the author expresses her belief that the effect of the plea negotiation scheme will 

be maximised only where there is certainty of conviction. In addition, the author proffers 

the view that certainty of conviction is more important to a plea negotiation system than 

the possibility of a long prison sentence.  

 

17. For its part, the FAP has a rather different perspective. Certainly a system for plea 

negotiation will not be successful unless there is a high chance that a suspect will be 

convicted after a contested trial. In addition, a suspect needs to be offered a sufficient 

incentive in terms of sentence if the system is to be effective. These elements are 

inextricably linked. It is artificial to consider the potential impact of a plea negotiation 

system in isolation from other reforms which need to be made in cases where fraud is 

the subject of criminal process. 

 

INADEQUATE STATUTORY FRAMEWORK 
  

18. Whilst the FAP appreciates the advantages of speed and flexibility when introducing a 

stronger framework for plea negotiation in the absence of statutory change, in cases 

involving multiple defendants there are two significant matters which will impede the 

efficacy of a plea negotiation scheme if they are not addressed. The FAP believes that 

attempting to embody the proposed Framework for Plea Negotiations in the Attorney 

General’s Guidelines is insufficient to address the fundamental issues of law that apply 

here and that there is no alternative other than to address these matters by primary 

legislation. 

 

 

                                                 
3 http://www.sfo.gov.uk/publications/pdfs/JdeGrazia_Final_Review_of_SFO.pdf
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DISCLOSURE OF UNUSED MATERIAL 

 

The problem of failed plea negotiations 

 

19. Where a suspect enters into plea negotiations with a prosecuting authority, 

“prosecution material” will be created within the meaning of the CPIA. Pursuant to 

sections 3(1) and 7A there will be occasions when a prosecuting authority becomes 

obliged to make disclosure of this material to co-defendants who have not participated 

in the plea negotiation process.  

 

20. Whilst the plea negotiation framework contemplates that a prosecuting authority and a 

suspect may agree the parameters of disclosure, the agreement between them will not 

trump the operation of statutory provisions. What is more, it is artificial to seek to avoid 

the CPIA disclosure requirements by conducting plea negotiations before any charge 

has been brought. The inexorable reality is that material will be created during the 

conduct of a criminal investigation. In the absence of public interest immunity attaching 

to this material, it will fall to be disclosed to the co-defendants in the usual way. Once 

disclosed to co-defendants, they can make such use of it in the criminal proceedings as 

they see fit. 

 

21. Whilst it is not uncommon for prosecution material created during plea negotiations to 

be disclosed in cases where a suspect subsequently pleads guilty, and certainly this 

will be the case where a suspect gives “Queens evidence” against his co-defendants, 

more difficult scenarios can be envisaged where a suspect gives information to a 

prosecuting authority during the course of plea negotiations, but at the eleventh hour 

the plea negotiations fail (for whatever reason) and there is a contested trial. It is not 

simply the document evidencing the proposed plea bargain which would have to be 

disclosed. All statements made by the suspect and material provided by him, as well as 

indications given by the prosecuting authority, fall within the definition of “prosecution 

material” for this purpose. 

 

22. Each case will depend on its facts, but by the very nature of the negotiations, much of 

the prosecution material created during the plea negotiation process is likely to be 

important to the co-suspects.  By the nature of their pleas co-defendants in multi-

hander prosecutions are likely to distance themselves from the activities of those who 
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are shown to have entered into plea negotiations with the prosecution, and to seek to 

attribute to them sole or primary responsibility.   

 

23. It is difficult to see how under the present disclosure regime this material could properly 

be withheld from the co-defendants, and far from promoting the swift prosecution of the 

case, the failed plea negotiations could significantly impede the progress of the case 

through the criminal court. 

 

24. For his part, a suspect who participated in the failed plea negotiations might contend 

that he could not receive a fair trial alongside the co-defendants if the disclosed unused 

material was to be deployed by the co-suspects in their defence. If judicial discretion to 

exclude this evidence as “unfairly prejudicial” was exercised, under section 78 of the 

Police and Criminal Evidence Act 1984, it would not be possible for the co-defendants 

to receive a fair trial. The need for two lengthy trials causes delay, and the scope for 

abuse of process arguments on the part of the co-defendants needs to be recognised. 

 

25. For our part, we do not believe that it is correct for the Government to work on the 

assumption that the majority of plea negotiations will necessarily lead to a successful 

outcome for both the suspect and the prosecuting authority. There is a myriad of factors 

which could cause plea negotiations to fail. 

 

26. A suspect may indicate his willingness to enter into plea negotiations and then 

repudiate his decision, perhaps alleging that he was wrongly advised by his solicitor 

and/or counsel.  

 

27. The prosecuting authority may withdraw its willingness to make a plea bargain where it 

discovers that the suspect has concealed significant information and negotiated on a 

false basis.  

 

28. Also, the prosecuting authority will need to take into account the interests of victims 

before any plea bargain is concluded. It is possible to conceive of circumstances where 

a prosecuting authority decides to withdraw from plea negotiations after the victims 

have been consulted. Experience suggests that victims will be reluctant to see the 

prime mover in a fraud obtain a significant reduction in his sentence by reason of his 

guilty plea to a reduced charge. 
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29. Plea negotiations can fail at a later stage where the indication as to likely sentence 

does not meet the suspect’s expectations.  

 

30. Where plea negotiations fail as a result of a decision made by the prosecuting authority, 

the prospect of judicial review proceedings cannot be discounted. 

 

31. Other difficult situations could arise in cases where a plea bargain is struck. For 

example, a suspect may admit to incriminating conduct of a nature entirely distinct from 

the fraud in question. Again, co-defendants would be interested in this material if it 

operated to undermine the suspect’s credibility. 

 

32. The FAP does not articulate these points in terrorem - on the contrary, the FAP 

reiterates its support for the introduction of a strong system for plea negotiations in 

fraud cases.  The FAP is concerned to assist the Government by identifying the 

constellation of issues which will arise in a case where plea negotiations fail.  

 

33. The introduction of a plea negotiation framework in multiple defendant cases will not sit 

happily with the present statutory arrangements for the investigation and prosecution of 

fraud cases. A consideration of the issues arising where plea negotiation fails 

demonstrates the difficulties of introducing such a framework in isolation from other 

reforms which need to be made in cases where fraud is the subject of criminal process. 

The FAP urges the Government to recognise that a formal holistic approach to the 

problems of investigating and prosecuting fraud cases is required, and ultimately new 

legislation will need to be passed. 

 

Sole defendant cases 

 

34. The potential problems we have outlined above are confined to cases with multiple 

defendants.  In our view, this consideration gives rise to a deeper issue which the 

consultation document ought to have addressed. Precisely what objective does the 

Government seek to achieve by the introduction of the plea bargaining framework? 

 

35. If the Government’s objective is to encourage guilty pleas in multiple defendant cases 

where the guilty defendant will give informant type evidence during the trial, the 

provisions in Part 2 Chapter 2 of the Serious Organised Crime and Police Act 2005 

provide an adequate legal framework for this purpose. Pre-charge plea negotiations 
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along the lines posited in the plea negotiation framework will serve only to complicate 

matters for the reasons already set out. 

 

36. If on the other hand the Government’s objective is to deploy a pre-charge plea 

negotiation process in an effort to bring a greater number of fraud cases before the 

Courts, especially where the sums involved fall below the £1 million limit customarily 

used by the Serious Fraud Office when deciding whether to accept the case for 

investigation, the plea negotiation framework would work much better in a single 

defendant case. Whilst most cases prosecuted by the Serious Fraud Office involve 

multiple defendants, the position in smaller cases is frequently quite different. 

 

37. In this regard, the FAP urges the Government to consider making greater use of the 

conditional cautioning process in fraud cases where the value is less than £100,000 

and an appropriate, proportionate and achievable financial package involving 

compensation can be agreed.   

 

CONFISCATION OF CRIMINAL ASSETS 

 

Confiscation must form part of the plea bargain 

  

38. The operation of the Proceeds of Crime Act 2002 rests at the heart of the criminal 

justice system in cases of acquisitive crime, and if any system for plea negotiation is to 

be effective, an agreement as to confiscation of criminal assets needs to be included in 

the plea bargain. 

 

39. Experience suggests that suspects are often extremely worried about the financial 

consequences flowing from any criminal conviction recorded against them. Suspects in 

fraud cases are invariably concerned about their continuing ownership of the family 

home, and their ability to continue defraying expenses such as mortgage payments and 

school fees. 

 

40. Yet the plea negotiation proposals may conflict with current confiscation legislation. 

Under Part 2 of the Proceeds of Crime Act 2002 there is a mandatory requirement for 

the Crown Court to proceed with confiscation proceedings, and by virtue of the 

draconian way in which the legislation operates, there are occasions where the amount 

to be confiscated exceeds the monies which a suspect may have received “in his 

pocket” as a result of his participation in a fraud.  
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41. As the legislation is presently configured, there is some doubt as to whether it is 

possible in law for a prosecuting authority and a suspect to make an agreement over 

the size of the sum to be confiscated, although in practice it is true to say that this 

frequently occurs. 

 

42. If a plea negotiation framework is to operate effectively, it will be necessary for the 

mandatory nature of the confiscation legislation to acknowledge the ability of a 

prosecuting authority and a suspect to make an agreement on confiscation which would 

produce a smaller sum of money than would otherwise have been the subject of the 

order if the Court process had been strictly followed. 

 

43. Unless a suspect is offered an incentive not only in relation to lesser charges and more 

lenient sentence, but also the making of a less draconian confiscation order as well, the 

FAP believes that the Government will struggle to make the introduction of a plea 

negotiation framework a success. 

 

44. Primary legislation is required to amend Part 2 of the Proceeds of Crime Act 2002 in 

this regard. 

 

THE CONSULTATION QUESTIONS 
 

45. It is against this background that the FAP responds to the questions asked in the 

consultation document. 

 

46. QUESTION 1: Do consultees consider that the proposed plea negotiation framework 

adequately meets recommendation 62 of the Fraud Review?  

 

47. Recommendation 62 calls for new guidelines on the conduct and acceptance of plea 

bargains by prosecutors to be issued by the Attorney General once a plea bargaining 

framework is in force, to offer specific guidance in this area. 

 

48. Whilst the proposed plea negotiation framework plainly offers specific guidance, for the 

reasons advanced the FAP does not believe that plea negotiations will make a 

significant impact until the wider problems with regard to the investigation and 

prosecution of fraud cases are addressed.  
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49. What is more, within the existing legislative framework the FAP expresses real concern 

that the plea negotiation will significantly complicate fraud investigations and trials in 

cases where plea negotiations take place but for whatever reason a plea bargain is not 

struck. 

 

50. QUESTION 2: Do consultees consider that the framework provides sufficient protection 

for the interests of society and the suspect for statements made and documents 

provided during the negotiation? If not, what alternatives would be preferable? 

 

51. The answer is “no”. Primary legislation is required to address the issue of disclosure of 

unused material. Whether the CPIA rules and procedures need to be changed in all 

cases of fraud, or whether the change should be confined to prosecution material 

produced during the course of plea negotiations, needs to be the subject of another 

consultation paper. Suffice it to note here that in the FAP’s view the proposed plea 

negotiation framework will produce extremely complicated issues which the existing 

legislative arrangements for disclosure of unused material are not equipped to resolve.  

 

52. The FAP believes that further consideration needs to be given to the extent to which 

the views of victims should influence the attitude of the prosecuting authority in the plea 

negotiation process.  

 

53. QUESTION 3: Do consultees consider that the framework adequately addresses 

disclosure issues and if not what alternatives can provide a better solution?  

 

54. Please see the response to Questions 1 and 2 above. 

 

55. QUESTION 4: Do consultees consider that the framework adequately ensures that 

victims can have confidence in the outcome of any plea agreement reached? If not, 

what alternatives would provide better protection for victims? 

 

56. The FAP believes that further consideration needs to be given to this point. 

 

57. QUESTION 5: Do consultees consider that judicial independence is sufficiently 

protected by the proposed framework and, if not, what alternatives could be 

recommended?  

 

58. The answer to this question is “yes”.   
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59. In fact, the FAP believes there should be a procedure whereby the prosecuting body 

and the suspect can approach a trial judge before a plea bargain is finalised. This 

would encourage more suspects to consider the possibility of a plea bargain and it 

would also reduce the number of plea negotiations which become aborted after they 

have been made. 

 

60. The Panel does not believe that involving the judge at the pre-charge stage will 

compromise judicial independence.  If circumstances should arise where a judge 

becomes compromised by his earlier involvement in pre-charge plea negotiations which 

fail, the FAP recognises that it would be necessary for another judge to be allocated for 

case management and trial purposes.   

 

61. QUESTION 6: Do consultees consider that the framework ensures that the Crown are 

not prejudiced in presenting their case at trial following a failure to reach a plea 

agreement, or to reach one that is acceptable to the Court? If not, what alternative 

mechanisms could be devised?  

 

62. For the reasons set out, the FAP is extremely concerned that the prosecuting authority 

could be severely prejudiced by the need to embark upon separate trials where failed 

plea negotiations have taken place.  

 

63. Insufficient consideration has been given to this area. Please see the response to 

Question 1 above. 

 

64. QUESTION 7: Do consultees consider that the framework adequately protects the 

rights of the suspect? If not, what further or alternative safeguards would be effective?  

 

65. For the reasons set out, the plea negotiation framework does not adequately protect 

the rights of the suspect who enters into plea negotiations. 

 

66. Insufficient consideration has been given to this area. Please see the response to 

Question 1 above. 

 

67. QUESTION 8: Do consultees consider that the framework addresses the relevant 

issues of principle that need to be considered prior to the introduction of a formal 

mechanism for plea negotiations in fraud cases into English Law? 
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68. As already mentioned, the framework needs to address more carefully its potential 

incompatibility with the CPIA and POCA regimes. Moreover, the success of the plea 

negotiation framework cannot be considered in isolation from other problems arising in 

fraud cases which operate to reduce the number of convictions. A holistic and not a 

piecemeal approach needs to be taken.  
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