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it is proved that the offence was
committed with the consent or
connivance of senior officers, those
officers will also be liable for individual
prosecution under the Act.

If in doubt about any conduct falling within
the ambit of the new law always seek
appropriate legal advice before proceeding.

The risks of non-compliance
Key risks arising from non-compliance may
include:

• Investigation by the SFO, FSA, City of
London Police as well as action from 
local police forces, in-house enforcement
teams in institutions and agencies such
as the NHS and Royal Mail and HMRC 
or other law enforcement agency.

• Reputational and business damage from
the publicity surrounding any
investigation.

• Prosecution of individuals and
commercial organisations.

• Conviction and the imposition of a
custodial sentence of up to 10 years 
or an unlimited fine.

• Disgorgement of monies deemed unjust
enrichment.

• Possible debarment from tendering for
public contracts.

Practical steps to protect
your business
The Government published Guidance on
the Act in March 2011, as required by

Introduction
The UK has long been seen as not pursuing
a proactive anti-bribery agenda for UK
business. The Organisation for Economic
Co-operation and Development (OECD)
has criticised the UK for its loopholes in
corruption and financial crime law. This
includes a lack of resources, too many
agencies in the fight against financial
crime, and ultimately a lack of enforcement.
Where bribery and corruption are present,
evidence shows that other criminal activity
such a money laundering, fraud and
cybercrime (including intellectual property
theft) are also more likely to exist. The
Bribery Act 2010 aims to be the blue-chip
legislative framework in the global fight
against corruption.

What is bribery and corruption?
Definitions of ‘bribery’ and ‘corruption’
vary. Some of the most commonly used
international definitions are provided by
Transparency International in The Anti-
Corruption Plain Language Guide (July 2009):

Bribery: ‘The offering, promising, giving,
accepting or soliciting of an advantage 
as an inducement for an action which 
is illegal, unethical or a breach of trust.
Inducements can take the form of gifts,
loans, fees, rewards or other advantages
(taxes, services, donations, etc).’

Corruption: ‘The misuse of entrusted
power for personal gain. Corruption can 
be classified as grand, petty and political,
depending on the amounts of money lost
and the sector where it occurs.’

The Bribery Act 2010
The new Bribery Act 2010 is not
retrospective, so any conduct prior to 1 July
2011 will be governed by the old regime
comprising common law, the Public Bodies
Corrupt Practices Act 1889, Prevention of
Corruption Acts 1906 – 1916, and the 
Anti-Terrorism Crime and Security Act 2001.

The Bribery Act 2010 creates four new
criminal offences:

• Section 1: An offence of ‘active’ bribery
– to give, promise or offer a bribe in the
UK or abroad.

• Section 2: An offence of ‘passive’ bribery
– to request, agree to receive or accept 
a bribe in the UK or abroad.

• Section 6: The offence of bribing a
foreign public official if the intention is 
to influence that person in their capacity
as a foreign public official. (The official
can hold legislative, executive or judicial
function, exercise a public function on
behalf of the state or territory, or be an
official or agent of an international public
organisation.)

• Section 7: A commercial organisation
will be guilty of an offence for failure to
prevent bribery by persons working for
or on behalf of its business. The Act does
provide a defence for organisations that
can prove that they had adequate
procedures in place to prevent such
conduct.

• Section 14: The Act also provides that 
if an offence is committed under ss1, 2,
or 6 of the Act by a body corporate and

Bribery and corruption
On 1 July 2011 all of the UK’s existing law on domestic and foreign bribery was replaced by the
Bribery Act 2010. The new framework is premised on four key offences: bribing, being bribed,
bribing a foreign public official, and a corporate offence when a commercial organisation has
failed to prevent bribery being carried out on its behalf by a person associated with it. This new
regime imposes serious sanctions, financial and custodial, and businesses need to take steps to
ensure they do not fall foul of its wide-ranging powers.

 



Section 9 of the Act, in order to help
organisations understand the legislation,
deal with the risks of bribery, and design
their ‘adequate procedures’.

The Guidance is formulated around six
principles (see box) which are designed 
to allow for flexible and proportionate
procedures to be put in place depending
on the size of the company and its
exposure to situations where bribery or the
expectation of financial incentive or reward
are recognised high risks.

The emphasis is on a risk-based approach
with recognition that the threat from
bribery varies across jurisdictions, business
sectors, business partners and transactions.

An organisation will need to ensure that
they have a public anti-bribery policy that
not only permeates their entire business
but is also clearly set out in their public
materials and self-evident from the conduct
of their representatives and employees. The
policy must inform all of their commercial
relationships and it must demonstrate that
the business has thought carefully about
bribery and has done its best to address
and overcome any risk that it poses.

How can a commercial
organisation create an anti-
bribery framework and conduct
corruption-free business?

People

For an anti-bribery policy to be effective
there needs to be investment by senior
management.

• Senior management need to take
responsibility for the policy by having a
board member or senior manager with
overall responsibility for anti-bribery, and
by publicly stating the organisation’s
commitment to the anti-bribery agenda.

• Adequate resources should be invested 
in the training of front-line staff and into
anti-bribery procedures.

• The policy needs to be communicated
through training that is regularly
refreshed to reflect the risks to the
organisation. This training needs to be
focussed on those employees offering
front-line services or interacting heavily
with business partners or third parties 
(ie those who work in the high-risk areas,
not necessarily from the top of an
organisation down).

• The policy and procedures should be
communicated to business partners,
potential partners and third parties
involved in contracts.

• There needs to be a simple, safe way of
reporting incidents of potential, suspected
or actual bribery that all members of staff
are aware of and trust.

• There must be sanctioning of infractions
that is consistent with the policy and
demonstrates that bad behaviour will 
not be tolerated.

Procedures

Clear guidelines and procedures need to be
drawn up relating to tendering, third-party
contractors or others used within a business
relationship, corporate hospitality and due
diligence.

• These procedures should be based upon
and be proportionate to the specific risks
that an organisation faces. Therefore a
risk assessment needs to be done of 
the business, its sector, its locations, 
its financial procedures, and its clients
and contractors.

• This can then be used as the foundation
for procedures. The risk assessment

should be regularly reviewed and

updated as necessary.

• Due diligence needs to be undertaken on

business partners, third-party contractors

and agents. It should not just be a tick

box exercise, but a more subtle process

depending on the risks and difficulties in

the sectors or locations in which business

is conducted.

• Documentation of all anti-bribery related

procedures and training is important.

• The Act is not designed to kill off

corporate hospitality. Corporate

hospitality needs to be proportionate to

the organisation’s size and means, and

the relationship that is being nurtured 

or rewarded, but it should not be used 

to secure a business advantage by

inappropriately lavish hospitality.

• The due diligence requirements of

‘adequate procedures’ are not dissimilar

to those employed in anti-money

laundering regulation. It must be borne

in mind that bribery as defined in the

Bribery Act 2010 which creates criminal

property is a predicate offence for the

money laundering offences in the

Proceeds of Crime Act 2002.
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The six principles
1. Proportionate procedures: A commercial organisation’s procedures to prevent

bribery associated with it are proportionate to the bribery risks it faces and to the
nature, scale and complexity of the commercial organisation’s activities. They are
also clear, practical, accessible, effectively implemented and enforced.

2. Top-level commitment: The top-level management of a commercial organisation
(be it a board of directors, the owners or any other equivalent body or person)
are committed to preventing bribery by persons associated with it. They foster
a culture within the organisation in which bribery is never acceptable.

3. Risk assessment: The commercial organisation assesses the nature and extent
of its exposure to potential external and internal risks of bribery on its behalf
by persons associated with it. The assessment is periodically reviewed, informed
and documented.

4. Due diligence: The commercial organisation applies due diligence procedures,
taking a proportionate and risk-based approach, in respect of persons who
perform or will perform services for or on behalf of the organisation in order
to mitigate and confront identified bribery risks.

5. Communication (including training): The commercial organisation seeks
to ensure that its bribery prevention policies and procedures are embedded
and understood throughout the organisation through internal and external
communication (including training) that is proportionate to the risks it faces.

6. Monitoring and review: The commercial organisation monitors and reviews
procedures designed to prevent bribery by persons associated with it and
makes improvements where necessary.

Source: Ministry of Justice, 2011. The Bribery Act 2010: Guidance. London: MoJ. Available at www.justice.gov.uk.
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International considerations
Companies with business links to the
United States should be aware of the 
US Foreign Corrupt Practices Act 1977 
(the ‘FCPA’). This Act has extraterritorial
reach for UK companies with any securities
listed in the US, doing business there 
or with US subsidiaries. In appropriate
circumstances, the US may seek extradition
of UK nationals and a company’s third-party
representatives to stand trial in the US.

Companies can be liable for the actions of
those overseas who are employees, agents,
joint venture partners or suppliers to
overseas operations under section 7 of 
the Act. They can be individuals or legal
persons (an incorporated or
unincorporated body). The associated
person must either bribe (Section 1
offence), or bribe a foreign public official
(Section 6 offence) but does not need to
have been prosecuted for the offence.

The associated person does not need 
to have a close connection with the UK
(s7(3)(b) and 12(2)(c) and (4)) and the
offence can be committed irrespective of
the location where the actions took place.
Therefore anti-bribery codes need to
incorporate careful monitoring of overseas
partners’ activities, the dissemination 
of training and materials to them, and
contractual obligations ensuring the
overseas partners do not bribe on behalf 
of the home organisation.

Reporting concerns
Allegations of bribery, or if you have been
offered a bribe, should be reported to 
the police.

Allegations of bribery of foreign public
officials by British nationals or UK
companies should be reported to the
Serious Fraud Office (SFO) on 020 7239
7388. The SFO has published guidance 
for businesses on self-reporting cases of
overseas corruption at www.sfo.gov.uk.

Further information
Bribery Act 2010
www.legislation.gov.uk

Ministry of Justice
www.justice.gov.uk

Serious Fraud Office
www.sfo.gov.uk

Organisation for Economic Co-operation
and Development (OECD Convention 
on Combatting Bribery of Foreign 
Public Officials in International 
Business Transactions)
www.oecd.org

Transparency International
www.transparency.org

United States Department of Justice
(US Foreign Corrupt Practices Act)
www.justice.gov

United Nations Office on Drugs and Crime
(UN Convention against Corruption)
www.unodc.org

International Chamber of Commerce
www.iccwbo.org
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Disclaimer
Dissemination of the contents of this Fraud Fact Sheet is encouraged. Please give full acknowledgement of the
source when reproducing extracts in other works. While every effort has been made in the preparation of this 
Fraud Fact Sheet, compliance with it does not guarantee that you will not be a victim of fraud or criminality aimed
against you. The Fraud Advisory Panel and the contributors of this Fraud Fact Sheet accept no responsibility for any
action taken by parties as a result of any view expressed herein. Readers are strongly advised to seek and obtain the
appropriate professional advice on the issues raised which affect them.
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