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Disclaimer

Dissemination of the contents of this guide is encouraged. Please give

full acknowledgement of the source when reproducing extracts in other

published works.

Whilst every effort has been made in the construction of this guide, compliance

with it does not guarantee that you and/or your business will not be a victim

of fraud or criminality aimed against you and/or your business.

The Fraud Advisory Panel and the contributors to this guide accept no

responsibility for any action taken by parties as a result of reading this guide.

Readers are strongly advised to seek and obtain the appropriate professional

advice on the issues raised which affect them and/or their business.

© Fraud Advisory Panel, 2010
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Purpose of this guide

This guide provides a summary of the practical and legal issues to be considered

when the proceeds of a fraud are believed to have been transferred to an overseas

jurisdiction.

The contents of this guide do not represent advice. Independent professional advice

should always be sought when considering whether or not to seek to recover assets.

Introduction

There are a number of options available for the recovery of assets where the claim

arises and the assets are located in the United Kingdom. These range from criminal

proceedings to civil recovery using the powers available under the Proceeds of

Crime Act 2002 or the Insolvency Act 1986 or to the civil courts to identify, freeze

and seize assets.

It is not uncommon for the proceeds derived from a claim to be transferred out of

the UK. This may be for bona fide reasons (for example, beneficial investments or tax

planning) but can also be in order to put the assets beyond the reach of creditors.

The questions that arise include:

• Is the location of the assets known, or is asset tracing required?

• What is the value of the assets, and have they been used as security,

which may have reduced the equity available?

• What is the relevant law and in what countries should claims be brought?

• Is there a need, or would it be beneficial, to instruct local advisers? and

• What are the estimated costs, based on the above matters?

Developing an effective strategy to recover
your losses

When preparing a strategy for the recovery of assets that may have been transferred

to overseas jurisdictions it is essential to obtain as much relevant information as

possible to enable independent advisers to consider the options available and the

merits of possible actions available. However, the courts recognise in many cases,

and usually where it is alleged that fraud has taken place, that there will be important

information gaps that will need to be filled before a claim can be made.



3

Working with law enforcement can be an effective strategy. However, the merits

of such an approach are dependent upon a number of factors, including:

• The country and agency being approached;

• The nature of the information being sought;

• Who is seeking it; and

• For what purpose.

For commercial organisations this may result in delay, due to the need to rely on

assistance by government organisations in the UK and overseas where the matter

may not be within the code of practice and, therefore, investment of public monies

is not justified.

An alternative or supplementary strategy is to bring private civil proceedings. Courts

have powers not only to enable the victim to complete the gaps necessary to enable

a claim to be made but also to identify, freeze and seize assets. Advantages include

the speed with which orders can be obtained and the fact that it puts the party

bringing the proceedings in control of the process. But there are also risks to that

party, in the event that the proceedings are unsuccessful in an action for recovery

of assets.

The key is to obtain as much information as possible and to take independent

professional advice.

Asset tracing

Effective overseas asset tracing requires a combination of skills in the team:

• Investigators: led by the UK but using local contacts that are known to be

reliable and able to make relevant inquiries in the relevant jurisdiction(s);

• Forensic accountants: to follow up on the information/evidence collated

as a result of the investigation;

• Insolvency practitioners: to advise on alternative procedures for asset recovery;

and

• Lawyers: both UK and overseas as the case dictates, to advise on the correct

procedures and jurisdictional issues.

It is important to liaise with law enforcement both within the UK and in the relevant

jurisdictions.
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There may also be a duty to report the matter to a law enforcement agency such as

the Serious Organised Crime Agency (SOCA) in the form of a Suspicious Activity

Report (SAR), or to a regulatory body such as the Financial Services Authority (FSA).

There may also be additional obligations such as reporting the matter to insurers

where a claim is to be made under an insurance policy.

Asset recovery

Where there is an ongoing criminal or civil investigation, there may be restraint

and/or freezing orders in place over the assets. If not, it may be relevant for law

enforcement authorities to vary the orders to include additional assets and to register

those orders in the relevant jurisdiction. There is a risk that if the assets are held in

a jurisdiction that does not have an asset sharing treaty with the UK it may not be

possible to repatriate the value of those assets. However, where there are substantial

victims who are entitled to compensation orders, this may have an influence on the

approach taken by an overseas jurisdiction.

If there is no restraint and/or freezing order in place, the alternative is to commence

civil proceedings to secure the assets.

For example, it may be possible to bring an equitable or proprietary claim against

the assets. This will involve consideration of the assets available and the basis of

any claim. It may be appropriate to use the UK as the main action and make an

application for relief to be used as the basis for recognition in the other jurisdictions.

Alternatively, the action may be based in the jurisdiction where the assets are based.

The courts in the UK and many overseas jurisdictions have the powers to freeze assets

and appoint receivers to realise those assets. These powers can be used with great

effect to ensure assets are realised for the benefit of creditors and/or victims of a

crime, rather than left at risk of dissipation.

Another effective remedy can be through the powers available to insolvency

practitioners when appointed as administrator or liquidator of a corporate entity

or as a trustee in bankruptcy. These powers are extensive and can be used to gain

recognition in a number of jurisdictions. However, all creditors are treated equally

and any realisations may be diluted accordingly.
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Further information

Association of Business Recovery Professionals (R3)

www.R3.org.uk

Association of Chartered Certified Accountants

www.acca.org.uk

Information Commissioner’s Office

www.ico.gov.uk

Insolvency Practitioners Association

www.insolvency-practitioners.org.uk

Institute of Chartered Accountants in England and Wales

www.icaew.com

Chartered Accountants Ireland

www.charteredaccountants.ie

Institute of Chartered Accountants of Scotland

www.icas.org.uk

Law Society

www.lawsociety.org.uk

Law Society of Northern Ireland

www.lawsoc-ni.org

Law Society of Scotland

www.lawscot.org.uk
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Or visit:
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